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Introduction
The passage of the Local Government Act 2014 was heralded by Government 
as the most radical reform to local government structures in the last one 
hundred years:

“This is the first time in over 100 years that we have attempted such a 
radical reform but it is necessary to bring our local government system 
up to date....”1

In this chapter, we will perhaps illustrate that this statement should be taken 
as a commentary on the inaction and complacency of the past century, rather 
than on the specific amendments offered by the 2014 Act. In terms of 
summative statements regarding the actual reach and impact of local 
government authorities in Ireland, we highlight two recent observations 
made by international bodies in this area:

“The report notes ... that the constitutional protection of local self-
government is rather weak, that local governments only manage 
a modest amount of public affairs, and that the administrative 
supervision of their activities by the central level remains high.”2

“Local governments do not appear to be a significant source of fiscal risk 
in Ireland owing to their small size and lack of financial autonomy.”3

While some points can be made to counterbalance such claims,4 there is no 
doubt that within the broader European context, Irish local government 
structures are weak and lacking in overarching vision. The sui generis 
character of Irish arrangements reflects the conflict which exists 
domestically regarding the appropriate role of local government. These 
inter-institutional tensions were correctly summarised by the above cited 
Council of Europe Report, prior to the 2014 reforms:

1  Minister for the Environment, Community and Local Government, Phil Hogan TD, Department 
of the Environment, Community and Local Government Press Release, 17 October 2013. 
Available online at http://www.environ.ie/en/LocalGovernment/LocalGovernmentReform/
News/MainBody,34299,en.htm (date accessed 12 August 2014).

2  The Congress of Local and Regional Authorities of the Council of Europe, Report on 
Local Democracy in Ireland, 30 October 2013. Available at: https://wcd.coe.int/ViewDoc.
jsp?id=2113703 (date accessed 30 June 2014), at summary para 1.

3  International Monetary Fund, Ireland: Fiscal Transparency Assessment, July 2013, IMF Country 
Report No. 13/209 (Washington D.C., International Monetary Fund) at page 60. Available at: 
http://www.imf.org/external/pubs/ft/scr/2013/cr13209.pdf (date accessed 30 June 2014).

4  Not all additional points would be favourable: in terms of the IMF report, one would 
highlight the role local authorities played in creating planning policies which underwrote 
the Irish housing bubble.
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“The rapporteurs had the impression that, at a national level, there is 
a strong tendency to keep the guidance of local government affairs in 
central government hands, with the argument that this is necessary 
in order to avoid mismanagement or clientelist tendencies and to 
guarantee efficiency. From the Government’s point of view, systemic 
weaknesses in the structures, operational efficiency, governance and 
financing of the local government system as well as some instances 
of failure to perform certain functions adequately (resulting in the 
removal of certain functions from the elected councils) contributed to 
a lack of confidence and credibility in the local government system. 
This view of the situation is strongly contested by local authorities the 
rapporteurs had the opportunity to meet, who insisted on the fact that 
local authorities are efficient, reliable and willing to carry out functions 
that are within a local authority mandate in most European countries…. 
The two points of view are fully in opposition.”5

The 2014 Act did address some of the issues which have produced such 
institutional weakness, as well as attempting to prompt greater engage-
ment with local government issues by Irish society.6 The most significant 
aspects of the legislation:

– Altered the territorial structure of Irish local government;
– Refi ned the relationship between the democratically elected council 

and the council administration headed by the Chief Executive of the 
Council; 

– Contained some limited attempts to shift from a local administration 
model to a local government model;

– Implemented some recommendations of the Mahon Tribunal into 
corruption in the planning system.

As we shall see, however, these changes represented a highly targeted 
refinement and rebalancing rather than amounting to a reformed systemic 
vision. This was not due to a lack of policy reflection at central government 
level: a 2008 Green Paper7 and the 2012 Action Programme for Effective 

5  Above n 2 at para 39.
6  For an excellent discussion of how the weaknesses, and public perception of, local 

government has an adverse impact on the constituency work of national politicians see the 
2013 paper published by Oireachtas Library and Research Service, Spotlight No 2 of 2013, 
Localism in Irish Politics and Local Government Reform (Stationery Offi ce, Dublin).

7  This was drafted following public consultation, see Department of Environment, Green Paper 
on Local Government Reform, April 2008 (Stationery Offi ce, Dublin).
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Local Government,8 both attempted a holistic framing of the issues involved. 
Nevertheless, even the latter document ultimately adopted a qualified and 
incrementalist tone in discussing future action:

“The role of local government in Ireland is narrow. Some traditional 
functions have moved to specialist organisations in recent years due 
to necessities of scale, resources and expertise. To make the most of 
its resources and capacities, the role of local government will be 
strengthened, having regard to relevant criteria, with a wider range 
of suitable functions. Its role will be refocused, particularly towards 
economic, social and community development. Central government 
involvement in operational details of local services will be further 
reduced and administrative controls and procedures streamlined. 
Local authority capacity to undertake services for a wider range of 
sectors will also be fully utilised.”9

In this chapter, we will provide an analysis of the renewed structures of 
local government, and the reform philosophies which underpinned 
changes to major areas such as fiscal monitoring. Finally, in addressing 
planning and development enforcement, we provide a case study which 
highlights the recurring difficulties and tensions faced by local government 
decision-makers, political and administrative, in exercising their statutory 
functions and ensuring administrative justice in Ireland.

Local Government in Ireland: Its Heritage, 
Status and Fundamentals
It is worth recalling that constitutional recognition of local government 
occurred only in the Twentieth Amendment to the Constitution in 1999, 
which inserted the new Article 28A, which inter alia, provided that:

“The State recognises the role of local government in providing a forum 
for the democratic representation of local communities, in exercising 
and performing at local level powers and functions conferred by law 
and in promoting by its initiatives the interests of such communities.”10

8  Department of Environment and Local Government, Putting People First – An Action 
Programme for Effective Local Government, October 2012 (Stationery Offi ce, Dublin).

 9 ibid at p iv.
10  This statement is echoed by s 63(1)(a) of the Local Government Act 2001, which provides 

that one of the functions of local authorities is “to provide a forum for the democratic 
representation of the local community”.

[6–05]
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This recognition, provides a welcome political acknowledgement of the 
role of local authorities, but through the phrase “conferred by law” 
underlined the prevailing requirement that local government functions 
must be expressly or impliedly conferred by primary legislation.11 In the 
2008 case of Prendergast v Higher Education Authority, Charleton J appeared 
reluctant to contemplate that Article 28A bestowed any additional, 
free-standing powers upon local government:

“Every local authority is a creature of statute, the exercise of its powers 
is enabled under the Constitution but those powers do not arise out of 
the exercise of local government authority and history. Rather the 
powers of local government to raise funds, to spend them, or to set up 
schemes to disburse them appropriately arise from specific statutory 
provisions…. The doctrine of legal formalism is particularly apposite 
in the context of local government powers as those powers must firstly 
be granted by statute and, secondly, exercised in accordance with it.”12

The resultant centrality of statutory interpretation to local government 
jurisdiction, has, somewhat inevitably, placed local decision-makers right 
in the cross-hairs of the ultra vires doctrine.13 This, as Hogan and Morgan 
note, has produced some negative dynamics:

“…prior to the enactment of the Local Government Act 1991 the 
doctrine of ultra vires applied quite rigidly in the case of all local 
authorities. This meant that enabling legislation has tended in the past 
to be very specific and even after the relaxation of the ultra vires rules 
the parliamentary draftsman has remained cautious”.14

The 1991 Act, now refined and consolidated by the Local Government Act 
2001, did moderate the application of the ultra vires rule against local 
government, with s 66(3) providing for a range of implied powers:

“(a)  Subject to this section, a local authority may take such measures…
as it considers necessary or desirable to promote the interests of the 
local community.

11  Through the prominent use of the phrase “conferred by law”.
12  Prendergast v Higher Education Authority [2009] 1 ILRM 47 at para 50.
13  For readers as yet unfamiliar with this principle, it can at its most basic level be summarised 

as requiring that decision-makers’ actions must be expressly or impliedly authorised by 
statute. The grounding “permissions” for local government conduct lie scattered across an 
enormous body of statute law, and the Constitution has not operated to fi ll in any gaps or 
oversights in statutory drafting.

14  G Hogan and DG Morgan, Administrative Law in Ireland, (4th ed) (Round Hall, Dublin, 2010) 
at para 5-55.
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(b)  For the purposes of this section a measure, activity or thing is 
deemed to promote the interests of the community if it promotes, 
directly or indirectly, social inclusion or the social, economic, 
environmental, recreational, cultural, community or general 
development of the administrative area (or any part of it) of the 
local authority concerned or of the local community (or any group 
consisting of members of it).”15

The 2001 Act also provides a broad statement as to the implied powers of 
local authorities in relation to their statutory powers:

“[a] local authority may do anything ancillary, supplementary or 
incidental to or consequential on or necessary to give full effect to…a 
function conferred on it by this or any other enactment…”16

Finally, s 69 of the 2001 Act is a significant provision: setting out a number 
of fundamental requirements a council must adhere to across all its actions. 
Its existence is particularly useful for elected members who, while often 
focussed upon their political mandates, are also required to act in a lawful 
manner:

“(1)  Subject to subsection (2), a local authority, in performing the 
functions conferred on it by or under any other enactment shall 
have regard to – 
(a)  the resources, wherever originating, that are available or likely 

to be available to it for the purpose of such performance and the 

15  Another provision which buttresses a whole range of everyday local authority activities 
is s 66(4) which allows a local authority in furthering the interests of local community to:

“(a)  carry out and maintain works of any kind, 
(b)  provide, maintain, manage, preserve or restore land, structures of any kind or facilities,
(c)  fi t out, furnish or equip any building, structure or facility for particular purposes,
(d)  provide utilities equipment or materials for particular purposes
(e)  provide any service or other thing or engage in any activity that, in the opinion of the 

authority, is likely to benefi t the community,
(f)  upon and subject to such terms and conditions as the authority considers appropriate, 

provide assistance in money or in kind (including the provision of prizes and other 
incentives) in respect of the organisation or promotion of competitions, seminars, 
exhibitions, displays, festivals or other events, or organise or promote such events…

(g)  upon and subject to such terms and conditions as the authority considers appropriate, 
provide assistance in money or in kind to persons engaging in any activity that, in the 
opinion of the authority, benefi ts the local community…

(i)  enter into such contracts and make such other arrangements (including the incorporation 
of one or more than one company) as the authority considers necessary or expedient 
either alone or jointly with any other local authority or public authority or any other 
person.” 

16  s 65(1).

[6–10]
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need to secure the most beneficial, effective and efficient use of 
such resources,

(b)  the need to maintain adequately those services provided by it 
which it considers to be essential and, in so far as practicable, 
to ensure a reasonable balance is achieved, taking account of all 
relevant factors, between its functional programmes,

(c)  the need for co-operation with, and the co-ordination of its 
activities with those of other local authorities, public authorities 
and bodies whose money is provided (directly or indirectly) 
either wholly or partly by a Minister of the Government 
the performance of whose functions affect or may affect the 
performance of those of the authority so as to ensure efficiency 
and economy in the performance of its functions,

(d)  the need for consultation with other local authorities, public 
authorities and bodies referred to in paragraph (c) in appropri-
ate cases, 

(e)  policies and objectives of the Government or any Minister of the 
Government in so far as they may affect or relate to its functions,

(f)  the need for a high standard of environmental and heritage 
protection and the need to promote sustainable development, and

(g)  the need to promote social inclusion.
(2)  A local authority shall perform those functions which it is required 

by law to perform and this section shall not be construed as 
affecting any such requirement.

(3)  Every enactment relating to a function of a local authority should 
be read and have effect subject to this section.”

While this section, providing as it does a blueprint for cogent decision-
making, should have a powerful educative effect on every employee and 
councillor within local government, judicial enforcement of this provision 
has not always been extensive. As will later be seen in the planning context, 
the obligation “to have regard to” is often discharged where one has 
informed oneself of the relevant issues and has given reasonable 
consideration to them.17 

The above quoted provisions were aimed at reducing the complexity of the 
legal arrangements regulating local authority action. Such complexity was 
aggravated by the fragmented and incremental manner in which the basic 
functions of local authorities gradually sedimented into existence over the 

17  See McEvoy v Meath County Council [2003] 1 ILRM 431. As discussed later in this book, the 
increasing scope of the right to reasons (chapter 10) and the possible expansion of review 
to include proportionality analysis (chapter 9) may offer some small expansion of the 
justifi catory burden placed on local authorities in the future.

[6–11]
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years. Even today a statement of the “basic” functions of local authorities 
can only proceed by ticking off a number of broad categories; land use 
planning, waste management, water services (which are now to be 
transferred to Irish Water), building control, roads, some educational 
services and public libraries, fire services and public safety, social and 
affordable housing, recreational and social amenities, protection of local 
national heritage, flood protection and climate change adaptation. The 
specific competences and division of responsibilities in each of these areas 
varies, and each requires specific in-depth study by decision-makers.

Another aspect which added to the complexity of Irish local government 
arrangements was the presence of other local structures such as health 
boards, numerous town councils and local appointments commissioners. 
Their existence could be traced to the fact that until the Local Government 
Act 2001, the fundamental layout of Irish local government reflected the 
system created by the British Parliament through the Local Government 
(Ireland) Act 1898. The past twenty years have finally seen these historical 
bodies gradually removed from the landscape, with the Health Act 2004, 
for instance, abolishing regional health boards. The 2014 Act continued this 
process of institutional consolidation and administrative streamlining.

Where a function is bestowed upon a local council, the Irish system features 
a further fundamental restriction on how it is to be exercised: the key 
distinction between executive and reserved functions. Executive functions 
are those which are carried out by a salaried city or county manager and 
her or his staff.18 Reserved functions are those performed by the elected 
councillors. Clearly the most controversial of these functions in the Celtic 
Tiger years was the ability of the elected council to override certain planning 
decisions of the executive, a power which we discuss at paragraphs 
[6-23] and [6-29]. We will also analyse the legal relationship between the 
Chief Executive and the council and the expansion of reserved functions in 
the 2014 Act at paragraph [6-52]. It is worth noting at this point that the 
2014 reforms changed the title of the office with the previously applicable 
title “Manager” now being replaced by “Chief Executive”.19

In terms of the make-up of elected representatives, we would remind the 
reader of recent reforms which removed the dual mandate permitting a 

18  The system of management was created by the County Management Act 1940.
19  s 144.
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member of the Oireachtas to continue holding their local council seat.20 
This was viewed by advocates as an attempt to ensure a greater 
specialisation, but was met with strong opposition, including a failed 
constitutional challenge.21 The debate regarding the dual mandate reflected 
the Ireland’s status as “a country fascinated with the local dimension to 
national politics but without a properly functioning local government 
system”.22 In the context of this book as a whole, we would encourage the 
reader to reflect upon how a historically poorly functioning system of local 
government has distorted the role of the TD and the functioning of the 
national parliament as an accountability mechanism.

Considering the burdensome political heritage that can distort local 
government functioning in Ireland inevitably leads us to the recently 
controversial issue of territorial structure. The 2014 Act was perhaps at its 
most radical in its reorganisation of the institutional structures and 
territorial scope of local government in Ireland. The traditional town 
councils were abolished and replaced by municipal districts, which have 
more limited power.23 The result of this was that the local elections of May 
2014 elected 949 Councillors instead of 744 Town and 883 County 
Councillors. With the exception of those serving in major urban areas,24 
these newly elected councillors will become the first to serve simultaneously 
as County and Municipal District Councillors. As will also be seen,25 the 
2014 Act renders much of role of municipal districts dependent upon 
decisions taken at the county level. The selection of the county as the 
fundamental unit of local governance is of course, open to some criticism, 
as one can argue that they represent an intermediate unit between the 
local/municipal and the regional level. While the 2012 Action Programme 
featured a large number of arguments for the abolition of town councils, it 

20  Local Government (No 2) Act 2003 amended the 2001 Act inserting s 13A which disqualifi ed 
members of the Oireachtas from being elected or co-opted to a local authority. The dual 
local authority and Parliamentary membership therefore ceased following the 2004 local 
elections.

21  Ring v Attorney General [2004] 1 IR 185.
22  This memorable statement was provided by Dermot Lacey, Dublin city councillor and 

former Lord Mayor of Dublin, in the review section of L Weeks and A Quinlivan, All Politics 
is Local: A Guide to Local Elections in Ireland (Collins’ Press, Cork, 2009).

23  Part 3 of the 2014 Act. One by-product of the changes is the abolition of the anomaly 
whereby those living in rural towns had two votes (one for the town council, one for the 
county council) whereas those in rural areas only voted for the county council.

24  As mentioned later at para [6-32] a separate scheme operates within the major city councils 
of Dublin, Cork and Galway.

25  At para [6-30] below.
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failed to adequately consider arguments against the retention of county 
councils, which despite the cultural aura cast by GAA rivalries,26 represents 
a geographic unit variable in size and unity. The new municipal district 
structure, it was hoped, would avoid the unsatisfactory separation of towns 
from their hinterlands which had marked the previous town council 
system, but there is evidence of continued artificiality in some local 
divisions.27 This non-alignment with the actual spatial organisation of Irish 
society will continue to cause tensions and inefficiencies in local government 
and may impede the economies of scale which the 2014 reforms appeared 
to be pursuing.

Despite the obstacles created by historical hangovers, the 2012 reform 
document did attempt to frame a first principles account of the purposes a 
local government system should fulfil. This represented an unfortunately 
rare reflection on underlying values and represents an ideal point to end 
an historical overview. It generated a three line vision statement which 
can be used as a fundamental yardstick to evaluate current and past 
arrangements:

“Local government will be the main vehicle of governance and public 
service at local level — leading economic, social and community 
development, delivering efficient and good value services, and 
representing citizens and local communities effectively and 
accountably.”28

In terms of how to achieve this, the expert group then stressed that reform 
initiatives should reflect framework principles, namely that they should:

26  Although GAA level competitions operate at the Parish level, the main organizational 
unit of the GAA is the county: “Inter-county competition, notably the provincial and all-
Ireland championships that culminate every September in Croke Park, have kept county 
identity and county loyalties in nationalist Ireland viscerally strong, down to the present 
era of cable TV and sports commodifi cation.” D Dickson, “County histories, national 
narratives and missing pieces: A report from Ireland” (2009) Available online at www.
victoriacountyhistory.ac.uk/sites/default/files/page-attachments/dickson_-_local_
histories.doc (date accessed 12 August 2014).

27  For example, Sinn Féin Senator Cullinane raised concerns about a decision to divide 
Carrigaline, Co Cork, along the Owenabue River which runs through the middle of the 
town: “having some 16 councillors from across two separate LEAs making decisions for the 
town is not prudent. Decisions will invariably lack the necessary focus, and confusion will 
arise in a situation in which neighbours living only a few hundred metres apart are obliged 
to make representations to different councillors.” Seanad Debs 19 June 2013.

28  Above n 8 at p 2.

[6–17]
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• Recognise that local democracy is essential to representative 
democracy, given its ability to bring greater accountability and 
responsiveness to local needs;

• Acknowledge that the provision of more substantial functions was 
essential to encouraging public engagement and democratic 
accountability;

• Ensure “a more responsive, ethical and accountable representation 
and governance, with provision for appropriate participation by, 
and engagement with, communities”,29 together with a greater 
openness and transparency, including performance monitoring, 
involving external evaluation;

• Recognise that increasingly devolved decision-making could ensure 
greater accountability in local service delivery, by promoting closer 
relationships to the local citizen. A “rebalancing of responsibilities” 
could reduce “duplication and process associated with centralised 
supervision, by enabling central government to concentrate more on 
national issues and strategic policy matters”30;

• Accompany any devolution with national policies and standards to 
ensure accountability, fi nancial probity and capacity;

• Link local government structures to broader regional approaches to 
produce synergies and boost overall capacity;

• The reforms should also open up space for broader public service 
reform by ensuring “enhanced credibility so that Government can 
look confi dently to local government for performance of existing 
and new functions consistent with national policy objectives”.31

As we will see, the translation and implementation of this vision into 
concrete statutory reform was fettered heavily by political and historical 
factors. It is no accident that the above goals were presented in the form of 
a list, as ultimately the Action Programme struggled to order and balance 
the differing interests and values. Ultimately the reforms recalled the 
famous Irish anecdote where a hapless foreign tourist asks a rural dweller 
for directions and is advised: “if I were you, I wouldn’t start from here”. 
We will now analyse key dynamics, policy processes and relationships 
underpinning local government law following the 2014 Act. 

29  ibid.
30  ibid.
31  ibid.

[6–19]
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Democracy Versus Administration: The Executive-
Elected Council Relationship
The relationship between the executive of the local authority — the full 
time staff led by the Chief Executive — and the local council — made up 
of part time councillors — is a multi-faceted one, with many different 
perspectives on the tensions and disputes which have accumulated over 
the years. The reader may connect with this issue firstly through their 
perceptions of planning issues, where the Mahon Tribunal criticised high 
profile instances where the recommendations of city and county managers 
were overruled by majority vote of the local councils. While it is clear that 
such conduct was a crucial aspect of the ill-planned Celtic Tiger expansion, 
we would encourage the reader to view the relationship holistically. The 
arguments for an expanded role for elected councillors is that too extensive 
a role for the executive results in a form of governance better described as 
local administration than as local “government”. One can argue that local 
councillors have been subjected to administrative “training wheels” for 
too long, resulting in a halfway house position: one that suffered from 
both democratic deficits and an executive that could still have its judgment 
defeated on a once off basis (using the infamous s 140 special resolution 
described below). From this perspective, it was important to break the 
staid nature of Irish local government — forcing its daily conduct into the 
public limelight, by empowering the councillors, and thereby encouraging 
the public to engage more actively than they have in the past. With the 
2014 Act expanding the list of reserved powers, it appears that the 
Government was persuaded by this latter desire. For those who remain 
suspicious of the performance and capabilities of our local councillors, 
however, the 2014 Act should be seen as the responsibilitisation of local 
government. Councillors should find it more difficult to attribute poor 
performance to the executive given the manner in which the new legislation 
foregrounds their policy making and supervisory leadership. Furthermore, 
the Act contains new national audit procedures for overseeing local 
government, which we will outline after we analyse the changes at the 
management/council interface.

The situation operating during the Celtic Tiger had been laid down in the 
2001 Act. As mentioned earlier, this set out a number of reserved functions, 
which were to be carried out by the local councillors.32 These generally 

32  These are listed in Schedule 14 of the 2001 Act.

[6–20]
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defined the policy setting role of the council, allowing them to set the 
parameters of the annual budget, the development plan and to pass bye 
laws. All functions not expressly included fall within the executive’s 
purview.33 These executive functions included the management of local 
authority employees and the day to day delivery of services. The most 
infamous provision in the 2001 Act, of course, was to be s 140, which 
permitted elected councillors to intervene in the executive affairs of the 
Manager if a special resolution was passed directing him to act in a 
particular way. In non-property related instances, such a resolution could 
be passed by a simple majority, for property related matters the agreement 
of three quarters of the council had to be obtained.34 

The only restrictions on the passage of such resolutions were that the action 
prescribed had to be lawful and could not pertain to staff management and 
discipline. The requirement that the actions prescribed be lawful means 
that the executive is entitled to undertake, in effect, a quasi-judicial review 
of a resolution prior to it taking action to comply with it. Thus, if an 
executive forms the belief that the resolution was passed without taking 
relevant considerations into account or that it amounts to an unreasonable 
decision, it can refuse to implement the resolution.35 The extent of this 
process however was questioned in the 2011 case of Cullen v Wicklow County 
Council, when O’Donnell J, in obiter comments, expressed concern that 
there was:

“little to be gained by constituting the executive of the local authority 
as a shadow court of judicial review and much to be lost, in increased 
stress upon the executive and its advisors”.36 

In our view, however, it should be seen as quite common for administrative 
decision makers to carry out shadow judicial reviews37 — the real question 
here is what legal supports are available to the executive. We believe that 

33  s 149(4) of the 2001 Act.
34  The Act required that at least one third of council members be present and voting. s 34(7) 

Planning and Development Act 2000 set out the operation of s 140 in relation to property 
matters.

35  This was recognised in the landmark case of P & F Sharpe Ltd v Dublin Corporation [1989] 
IR 701.

36  Cullen v Wicklow County Council [2011] 1 IR 152 at para 3.
37  We acknowledge that O’Donnell J’s comments were rooted in the diffi culties of doing so in 

the complex area of planning law.
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in such circumstances provision should be made to turn to a legal officer38 
attached to the Department of Environment, Community and Local 
Government or even the National Audit Commission.39 This would be 
cheaper than recourse to the courts or even an An Bord Pleanála appeal in 
the planning context. However, O’Donnell J’s perspective may be preferred 
on grounds of realism — as we highlight throughout this book, the Irish 
administrative state has at times struggled to move from a reactive, court-
centric view of administrative law to a culture of institutionally embedded, 
proactive legality.

In terms of power relations between the two sides of local government, 
s 146 of the 2001 Act allowed the council to vote to suspend the city or 
county manager, by a 75% majority. A manager’s eventual removal, 
however, required the consent of the Minister for Environment, Community 
and Local Government. In terms of everyday oversight, the council was 
able to require a manager to attend any meeting of the council or its related 
committees, to require the manager to submit breakdowns of forthcoming 
projects, to provide financial breakdowns and to publicise any orders made 
to councillors.40 The manager was also required to advise and assist the 
council in the exercise of its reserved functions.41 The 2014 Act has introduced a 
new range of supervisory tools. The renamed chief executive can be made 
to report to council on the implementation of any policy set-out by the 
council in furtherance of its reserved functions.42 If the council is not 
satisfied that this report has answered their concerns or the conduct of the 
chief executive is viewed as unsatisfactory, it may adopt a statement setting 
out its objections. The Chief Executive is then required to provide a 
comprehensive response to these complaints, by either clarifying his or her 
actions or stating how the council’s concerns will be addressed. The Chief 
Executive is furthermore, now obliged to provide a monthly management 

38  Though the use of s 140 in relation to specifi c planning matters is effectively cut down by 
the 2014 Act.

39  One would at least hope that some form of agreed and cheap arbitration would not be 
opposed by two sides of the same organisation. The importance of the issue is at any rate 
reduced slightly by the fact that the 2014 Act removed the use of s 140 in planning related 
matters.

40  2001 Act, s 132(3) and s 152.
41  ibid.
42  This is done through inserting s 47 of the 2014 Act into subsections 132(5)-(8) of the 2001 

Act. The report must include “actions already taken and planned to be taken to carry 
out the directions of the elected council in relation to the exercise and performance of its 
reserved functions.”

[6–24]



SAMPLE
 M

ATE
RIA

L

278

Law and Public Administration in Ireland

report to the council, on a prescribed date.43 Under the Act, these monthly 
reports must include an account of how the chief executive is implementing:

(i) The policy laid down by the elected council;
(ii) Service provision within the council area;
(iii) Any actions arising from the National Oversight and Audit 

Commission oversight reports.44

The administration-policy strategic interface is also more integrated under 
the new procedure for drafting a Corporate Plan. These five year plans were 
required under s 134 of the 2001 Act, which mandated the local council, as a 
reserved function, to pass one within six months of a local election being 
held. Under the 2014 Act, the Corporate Plan must provide express policy 
statements, alongside overall management objectives. These include:

“…the policy of the local authority in relation to its functions, services 
and priorities for expenditure in so far as this is not already set out in 
any other plan, statement, strategy or other document.”45

The aim is to integrate in one plan all key policy objectives, key performance 
indicators and the staff and financial resourcing necessary for delivery. 
This process is clearly aimed at ensuring that no area of responsibility is 
allowed to drift as a result of the policy rudder being unmanned by the 
council, and to ensure that defined expectations are placed upon the 
administrative staff.

The relationship between the executive and the council was also refined 
through the grant of additional reserved powers to the elected members. 
One of the most significant is the increased role granted to the councillors 
in the appointment of the chief executive alongside whom they will work. 
Prior to 2014 their role was limited to formal approval of the candidate 

43  The Act installs the seventh day of each month as the default for this, but this can be 
changed to another date by resolution. See s 51 of the 2014 Act, inserting a new s 136 into 
the 2001 Act.

44  The monthly report also is the subject of possible Ministerial regulation (s 136(3)), with 
central government entitled to prescribe both the nature and the extent of information 
which must be covered. The Act expressly mentions, in s 136(5), the right of the Minister 
to require that responses and updates on the National Oversight and Audit Commission 
reports be reported on a quarterly basis. The Minister can also issue guidelines to ensure 
best practice is adhered to in the creation of the reports (s 136(4)). The operation of the 
National Oversight and Audit Commission is described below at paras [6-45] – [6-47].

45  s 49(c) of the 2014 Act amending s 134(6)(e) of the 2001 Act.
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selected by the Public Appointments Service.46 Now, however, if the 
council fails to approve, by simple majority, the new Chief Executive, a 
fresh Public Appointments Service selection process must be carried out. 
Perhaps out of concern of the possible politicisation of employees, and the 
desire to ensure jobs remain attractive,47 the government amended this 
provision in the Seanad to allow the Minister to issue regulations prescribing 
the manner in which the council proceed when responding to the Public 
Appointments Service’s recommendation.48

Another new reserved function is created by the 2014 Act which inserts 
s 134A allowing councils to adopt a draft Local Authority Service Delivery 
Plan. This plan will define the services the council will provide and the 
level of service it desires.49 As well as institutional goal setting, it is hoped 
that creating such a document will underline the centrality of local council 
activities to citizens’ everyday lives. Similar to the Corporate Plan, the 
Minister is again empowered to prescribe the content and form of the 
Service Delivery Plan. The Act requires the Service Delivery Plan to be 
created following the adoption of the yearly budget, with the plan being 
prepared in consultation with the elected members under the direction of 
the chief executive. 

In terms of the substantive empowerment of local government, one 
additional power that has been bundled in with the local government 
reforms in media coverage and the popular imagination is the right of the 
local council to vary (either increase or decrease) the property tax rate by 
15%. This, however, is not laid down by the 2014 Act, but was rather 
introduced as part of the property tax legislation in 2012.50 An amount 
equivalent to the overall property tax receipts is lodged by the Minister 
into the Local Government Fund, thereby establishing a defined and 

46  s 145(1) 2001 Act.
47  This is the author’s speculation, as there was no debate on this additional regulation making 

power during the Seanad debate.
48  As per the new s 147 (4) of the 2001 Act.
49  s 134 specifi cally provides for the mandatory inclusion of:

 - A statement of the principle services to be provided in the area,
 - Objectives and priorities in providing the services, and a plan for their delivery,
 - Performance standards.

50  s 20 of the Finance Local Property Tax Act 2012.
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publicly recognisable funding base for local government. The equitable 
distribution of said funds remains the subject of much political debate.51

So far the 2014 Act appears to be travelling in the singular direction of 
increasing the power of the elected council. The changes made to the 
infamous s 140, modify this to some extent. Reflecting the Mahon Tribunal’s 
strong condemnation that “[t]he use of s 140 in planning is a clear source of 
corruption risks”,52 Part VII of the 2014 Act removes the elected members’ 
right to pass a s 140 resolution concerning any planning related matter or 
any matter involving financial or other benefit to an individual or single 
organisation. This represents an effort to tackle the “intercessionary” or 
“clientelist culture” which had distorted past local political activity. The 
hope is that rather than populist one-off interventions in executive 
decisions, councillors will focus, in the planning sphere in any rate, upon 
designing generally applicable policies which reflect the consolidated best 
interests of the entire community. Outside of decisions involving a benefit 
to an identifiable individual or organisation, s 140 continues to apply.53

New Municipal and Regional Bodies
The transition to the larger county and city council structures has been 
accompanied by the creation of a smaller unit of local government: the 
municipal district.54 Most local representatives under the 2014 Act, serve 
simultaneously as county councillors and municipal district members. The 
Act designates a number of reserved functions for municipal district 
members, the most significant of which are likely the ability to adopt a draft 
budget for the municipal district55 and to schedule district maintenance 

51  One Government proposal mooted at the time of the Local Government Act debates was 
that eighty per cent of the property tax received in a particular council area would be given 
to that council area. As noted by the Oireachtas Library and Research Service, however, 
no mechanisms to achieve this are included in the 2014 Act. See Oireachtas Library and 
Research Service, Note: Local Government Reform Act: A Changing Role for Councillors? 28 
February 2014 (Stationery Offi ce, Dublin).

52  Final Report of the Tribunal of Inquiry into Certain Planning Matters and Payments (the 
Mahon Tribunal), available at: http://www.planningtribunal.ie/ (date accessed 12 August 
2014) at p 2560. Hereinafter “Mahon Report”.

53  In fact the Act now requires two rather than three proposers of the resolution, and requires 
a resolution to be considered fi ve days after it is lodged with the Chief Executive.

54  We would also note at this point the possible creation of local area committees within city 
councils. See discussion below in para 6-33 regarding the creation of “area committees”.

55  s 102(4A)(c).
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and repair works.56 In terms of budgetary process, the Chief Executive is 
required to (“shall”) consult with the members for each district for the 
purposes of preparing a “draft budgetary plan for the municipal district”.57 
The chief executive shall present this draft to the Committee, which may 
adopt it by resolution. The Chief Executive “shall take account of this” 
draft plan in drafting the budget for the full council area, which will then 
be voted on by the full council. Clearly, therefore, there is some difficulty in 
evaluating the ability of the municipal district to secure its objectives. If the 
council budget does not reflect the wishes of the district members, the 
mechanism may come to be regarded as process chasing. There are some 
early signs of multi-party pacts being signed to secure control of both the 
council and municipal districts.58 If so, party discipline may lead to 
municipal district members’ budgets being accepted in a gesture of party 
solidarity. It is possible however, for some municipal districts to be 
controlled by parties who are in a minority on the council — which may 
raise the probability that their draft budgets are amended by the majority 
parties in the council. The two tiered system may thus make visible the 
manner in which party political considerations influence local government 
decision-making. As we shall see, one may query also if the municipal 
district differs sufficiently from a sub-committee of a local council in terms 
of substantive powers. There is, in short, potential for the districts to 
become the lost sock in the laundromat of Irish local governance.

The scheduling of district works is a significant function of the districts, but 
even in this area, it remains possible for local and national Government 
actors to limit their impact. Section 58(i) of 2014 Act,59 allows district 
members to amend, by resolution, the draft schedule of municipal works 
proposed by the Chief Executive following the adoption of the council area 
budget. In exercising this power of amendment, the district members must 
pay “due regard” to the local authority budget and act in accordance with 
such conditions and requirements as may be prescribed by the regulations 
made by the Minister.

56  s 103A(1).
57  Under the new s 102(4A)(a). The Minister may prescribe the manner and format in which 

the draft budgetary plan is prepared for submission to the district members.
58  See for example, Irish Examiner, 5 June 2014, Fianna Fáil and Fine Gael Sign Pact to 

Control Councils: http://www.irishexaminer.com/ireland/ff-and-fg-to-sign-pact-to-control-
councils-270971.html (date accessed 30 August 2014).

59  Inserting the new s 103A into the 2001 Act.
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