Child Law in Ireland






CHILD LAW
IN IRELAND

/\d:\

Dr LY&&ACKEN

X



Published by
Clarus Press Ltd,
Griffith Campus,

South Circular Road,
Dublin 8.
www.claruspress.ie

Typeset by
Gough Typesetting Services,
Dublin

Printed by

SprintPrint
Dublin

ISBN
978-1-911611-09-
A catalogue record f Mavailable from the British Library
All rights reser rt of this publication may be reproduced,
or transmitted im@ny¥orim or by any means, including recording and
photocopying, e written permission of the copyright holder,
application for ch should be addressed to the publisher. Written permission

should als obtained before any part of the publication is stored in a
retrieval system of any nature.

Disclaimer
Whilst every effort has been made to ensure that the contents of this book
are accurate, neither the publisher and/or author can accept responsibility for
any errors or omissions or loss occasioned to any person acting or refraining
from acting as result of any material in this publication.

Copyright © Lydia Bracken 2018



FOREWORD

The vigorous growth of reforming legislation in the area of what
can loosely be described as “family law” has mushroomed in
recent years. In this book, “Child Law in Ireland”, Dr Lydia Bracken
approaches the topic from the perspective of the child and provides
the reader with an up-to-date and a concise analysis of the Irish
child law system. The book addresses a wide range of child law
topics including children’s rights; parentage; donor-assisted human
reproduction and surrogacy; guardianship, custody and access; an
overview of child protection legislation and case lay; representation
and participation of children in proceedings Wh&f‘ect them; and
education. Richard A Posner said that the bestpooRg,for practicing
lawyers, law students, and academiclawy oks thatjudges
should also read. This book is one of th@sesbopks that we will all
benefit from reading because it providés a accessible overview
of the many developments in both"ptiglic'and private child law
issues in the last number of yea#$ including: the General Scheme
of the Assisted Reproduction @17 the Children and Family
Relationships Act 2015; th ophon (Amendment) Act 2017; the
Adoption (Information g) Bill 2016; the Children First Act
2015; and the Educatl dmission to Schools) Bill 2016, among
others. The autho ese topics comprehensively and cuts
issues involved.

cleanly to the c

Lydia is a l¢ct éand Director of Clinical Legal Education at the
School of La L. She is a graduate of UCC (BCL, 2010; LLM,
2011; PhD, 2015) and is also a barrister. Her PhD thesis examined
the implications of “the best interests” principle” in the context
of same-sex parenting in Ireland and she has a particular interest
n “non-traditional” families and contemporary issues in family
formation including surrogacy. Lydia combines both academic
excellence and legal practice, yet has a very down to earth practical
approach typified by her management and supervision of students
involved in the Street Law project run by University of Limerick.
This project is an innovative approach to legal education where law
students teach law at grassroots level to allow them an opportunity
to apply their “learned” black letter legal knowledge at university
to raise awareness and educate secondary school pupils about the
law, rights and legal system. This is not a “one way” exchange
however as university law students develop clinical legal skills
and ability to distil legal principles and put them into plain English
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in a clear and concise manner. This “win win” concept has been
utilised by FLAC since the late 1960’s and has enabled many, many
newly qualified solicitors and barristers to develop these skills
in the same way and the Street Law project takes this approach
deeper providing undergraduates with opportunities for acquiring
valuable transferrable skills.

In the same practical way, Child Law in Ireland provides the
reader with knowledge and information in a well laid out and
accessible manner. This book will serve as a welcome addition for
both students and members of the different branches of the legal
profession.

Judge Rosemary Horgan

President of thé District Court
‘ August 2018
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PREFACE

Child law addresses the law as it relates to children and young
people. It encompasses aspects of international human rights law,
constitutional law, criminal law, the law of torts, medical law and
equality law to name but a few. It engages various actors: the child,
parents (both legal and social), members of the extended family,
teachers, health care professionals, administrators, government
officials and others. It also impacts on wider society as we all play
an important role in the protection of children and in creating a
social environment that embraces different family, forms, respects
personal choices, and values the voices of cl—&n within that

society.
This book is written for those worki ithin or studying the

operation of Ireland’s child law systeg. chapter, the book
incorporates an examination of Ireldndég international obligations

under the United Nations Con@tion on the Rights of the Child
ris

(UNCRC) and the European Co jon on Human Rights (ECHR),
as well as examination of the I onstitution and the domestic
legislative framework. bagK addresses a wide range of child
law topics including en’s rights; parentage; donor-assisted
human reproducti rrogacy; guardianship, custody and
access; child prote ; representation and participation; and
education. This does not address all child law topics, for
uction or youth justice. Although both topics
undoubtedly fofm part of Ireland’s child law system, they are
vast topics that raise issues concerning international law and the
criminal process. As such, this concise book simply could not do
justice to the myriad of issues arising in those areas. Experts in those
tields have comprehensively addressed both topics elsewhere.

A number of changes have occurred in Irish child law in recent
years. These changes are documented in each chapter of this book.
The reform process makes child law a very interesting and dynamic
area of practice and study, but equally, the absence of consolidated
legislation in Ireland makes it difficult to keep up-to-date with the
most recent developments. While every effort has been made to
ensure that this book reflects the most recent developments in Irish
child law, the law stated in this book is as it stood in April 2018. It
has been possible to incorporate some changes that occurred after
this date.
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I would like to thank everyone who has supported the writing of
this book. I am particularly grateful to David McCartney of Clarus
Press for his advice and enthusiasm throughout the writing and
publication process. I am also grateful to my colleagues at the
School of Law, University of Limerick, for their collegiality and
for fostering a wonderful working environment. I have had the
benefit of working with, and learning from, many inspirational
mentors and friends over the years and so I thank all of those who
have shaped my understanding and knowledge of child law to
date. Finally, I thank Gill, Caroline, Tim, Patrick and John for their
unwavering support and encouragement, not only in the writing
of this book, but in every endeavour that I take on.

Dr Lydia Bracken

& uly 2018
/\<</+
<

%
N
X



TABLE OF CONTENTS

FOTUIOTA ..ottt v
PTOAACE ... vii

TADIES Of CASES.....o.veveeiiiiiiiicie i xiii
Tables Of LeQiSIAtION ........cvueueveeeeieisicicteie et XV
Tables Of COMVEHEIONS ........cucueuvvuiuciiiiiiiiieiiiisicieicce s XXV
CHAPTER 1
INTRODUCTION ..ottt ssaes 1
CHAPTER 2

INTERNATIONAL AND NATIONAL PROTECTION OF

Introduction ........cccccvviiiiiiniiiinicccnne,
Should Children Have Rights?..........g %8 11
United Nations Convention on the Rights ofthe Child

(UNCRQC) oo S e,

1. General Principles.......... ... ... §... .

2. Optional Protocols ..... ...

3. Monitoring Implem&

4. Days of General Discussiowand General Comments......... 27
The European Conyéntipn on Human Rights (ECHR) ......... 28
Bunreacht na hEireagaf....g.......cccooooviiiiiiiiice,

1. The Nat

2. Articl

3. Arti

CHAPTER 3

PARENTAGE ... gy 45
INBEOAUCHON ... 47
% mptions of Maternity and Paternity............ccccccoeueecunne 47

1. Maternity

2. Paternity..................
The Right to Procreate..........cccccooeiiiiiiiiiiicccccns 50
Parentage in Donor-Assisted Human Reproduction............. 56

1. The Legal MOtHer .........coveieueiviiicinieiicneeieccnins .57

2. The Second Legal Parent ... .58

3. Gamete Donors................... .58

4. Retrospective Parentage ..... .60
The Child’s Right to Identity.... .61
Parentage in Surrogacy .........c.cccocu..... .64

1. “Delayed” Model of Parentage..... .70

2. Other Models of Surrogacy.......... .72
OVEIVIEW ...ttt 73

CHAPTER 4
PARENTAL RESPONSIBILITIES: GUARDIANSHIP, CUSTODY

AND ACCESS ettt et ersess s s sseneas

INErOAUCHON ..t

The Best Interests of the Child ...........

The Right of the Child to be Heard




X

Child Law in Ireland

CHAPTER 5
ADOPTION

CHAPTER 6

Representing the Child’s Views ..........c.ccccovvvvvniiinninneicinnnn 84
Defining Guardianship, Custody and Access..........cccceueueeee. 89
Guardianship........ccocoeevevceniceeceece, .

1. The Role of the Guardian

2. Allocation of GUArdianship ...........ccceveeevveeeeiccerccencnn 93

3. Guardianship following Donor-Assisted Human

Reproduction ... 104

4. Non-Parent GUATAIANS..........cccvuevviviiiniiiiiieeccines 105

5. Temporary Guardians and Testamentary Guardians ....... 107
CUSLOAY v 108

1. Who can exercise CUSEOAY? ..........cvvvrurieviiiinieiiiciciniiicanns 108

2. Custody DISPULES .........ovvueveerenrieieiccieecce s 110
ACCESS...ovviieii s 111

Enforcement of Custody and Access Orders............cccuue... 113
OVEIVIEW ...ttt s 114

Adoption in Ireland. ..........cccc.o......... @
Types of Adoption
1. Domestic Adoption..........5"
2. Intercountry Adoption

Who Can Adopt? Eligh§
Procedures for lid
1. Dome OPGON ..o,

2. Integcongdry Adoption
Origin and\Ta®NE ........coovvrriiiiiicccccne
Adgpti iformation and Tracing) Bill 2016 ....................

O OTN..ctteeteeteeeteeeteeeteereeaeeetseeseeesseeteeeseeseenseenseesaeeseens
OVBIWHOWW .......oovvieveerereereeteeteete s esesaeereesesseeseeseese et esesesseeseeseene 143

%LDREN FROM HARM ..ot 145

PROTECTING

Introduction .........ccecevviviniiininnns
Taking Children into Care ...

1. Emergencyy CATe ...

2. Care OFAers .......covuvuiiiiiciiicicccis s

3. Supervision Order ..

4. Voluntary Care...........

5. Special Care Orders
Care Plan and Review of Care.........ccccceviiiininiciiniccncicnes 160
AFLEICATE ... 161
Child Care Law Reporting Project..........cccccccvuvviriiiiccnninnnne. 162
Shortcomings in the Care System...........ccccoevviininiccncinnnee. 164
Children FIrst.......cocociiiiiiiiiiccicecceeece s 167
Garda Vetting.........cccocviviiiiiiiiccccccccs 171
Corporal Punishment ............cccoeueuninniiinnnceceees 174

OVEIVIEW ettt ettt e eveeaeeveeaeeasesaaesasens 178



Table of Contents
CHAPTER 7
REPRESENTATION AND PARTICIPATION ...ccccccoviiiviiiiniiieiciiicienns 179
Introduction ..........cocoeueeieicniniiccnnns
Article 12 UNCRC
Lundy Model of Participation
1. SPACE ettt
2. Voice..........
3. Audience.....
4. Influence....
Hearing the Voice of the Child...........ccccocoiiiiniiiniiann.
1. Article 42A of the Irish Constitution..............ceeeevvecunns 187
2. Guardian Ad Litemt .........cooeeeinicnieniiceeccees 188
3. Legal Representation ............ccveevcuviiinicucisicccncnninnan. 192
4. Special Protections for Children in Court...........ceuvunn... 193
Infrastructural Supports: Complaints Procedures............... 197
1. UNCRC Complaints Procedure............ccoovevvvvcnrcncnns 197
2. Ombudsman for CHildren .............ccovvvviccnicccncnninnn. 198
Beyond Participation: Child-Friendly Ju s 199
OVEIVIEW ..o
CHAPTER 8
EDUCATION ..o,
Introduction ........ccccevennnee. !
An International Right ...,
1. United Nations Conventigy on the Rights of the Child....
2. European Convegttion on Human Rights .........................
CHAPTER 9
CONSIDERA

xi








