
Additional Materials Data Protection Law in Ireland: Sources and Materials by Paul Lambert 

© Paul Lambert 

Data Protection Law in Ireland 

Sources and Materials 

 

 

Additional Online Materials (v1.0) 

 

Cases 

 
Asda v Thompson (2004) IRLR 598 

Keywords: Employment. Unfair dismissal. Allegations of drug use. Witness statements relied on. 

Dismissal. Employers  not able to disclose  witness statements. Promises of confidentiality 

to informants. Informants afraid. 

Details:  EAT could order documents to be anonymised. 

Asociación Nacional de Establecimientos Financieros de Crédito (ASNEF) (C–468/10), Federación de 

Comercio Electrónico y Marketing Directo (FECEMD) (C–469/10) v Administración del Estado ECJ (Third 

Chamber). Joined Cases C–468/10 and C–469/10, 24 November 2011 

Keywords:  Processing of personal data. DP Directive 95. Article 7(f). Direct effect. 

Details: References for a preliminary ruling – from the Tribunal Supremo (Spain).  

 

Attorney General v Guardian Newspapers Ltd (No. 1) HL 13–Aug–1987; AG v Guardian (No. 2) [1990] 1 AC 

109; [1990] 1 AC 109 HL; AG v Observer and Others; AG v Times and Another [on appeal from AG v Guardian 

(No. 2)]; Case of Observer and Guardian v UK, ECHR (application no. 13585/88) (Spycatcher case) 

Keywords:  Confidential information. Breach of confidence. Public interest. Disclosure by former 

Crown servant of alleged illegal activities of British security service. Information freely 

available outside UK. Balancing public interest in freedom of speech against public interest 

in maintaining confidentiality. Whether injunction against publication to be granted. 

 

Baker v Secretary of State for the Home Office (Information Tribunal) [2001] UKHRR 1275 

Keywords: National security. Freedom of information. 

Details: Held: Ministerial certificate that certified personal data as national security-sensitive 

quashed. 

BKM Limited v BBC [2009] EWHC 3151 (Ch).   

Keywords: Injunctions. Privacy. Article 8. Freedom of expression. Article 10. Human Rights Act 

1998, ss 12(3) and (4) whether an injunction should be granted so as to restrain 

broadcasting of the secretly obtained footage. BKM, who operate a care home in Wales, 

sought to restrain a broadcast by the BBC of a programme that included footage 

surreptitiously obtained from the home, the contents of which were unknown. Programme 

was to focus upon the shortcomings in the standards maintained at the care home. BBC 

agreed to pixelate the faces of residents. 

Details: Declining to grant the injunction. No adverse inference was to be drawn against the BBC 

by its failure to show the footage to the Applicant or the Court. While the residents’ 

Article 8 were engaged and were not removed by the taking of cinematic steps to obscure 

identities, any invasion of privacy was likely to be relatively slight. There were serious 

factors that justified or out-balanced any infringement of privacy rights, in particular there 

was a clear public interest in the standards in care homes and the ability of a regulator to 

maintain those standards. The Applicant failed to discharge its burden under ss 12(3) and 

(4) of the Human Rights Act. 

 

http://www.justcite.com/Document/f7jsrUrxA0LxsKjIo2qtoZGJnSiIs1jxAZrwAJrxAV5wsKjIoW0ha/attorney-general-v-guardian-newspapers-ltd-no-1


Additional Materials Data Protection Law in Ireland: Sources and Materials by Paul Lambert 

© Paul Lambert 

Brian Reid Beetson Robertson v Wakefield Metropolitan Council, Secretary of State for the Home Department 

[2001] EWHC Admin 915 

Keywords:  Sale of electoral register. Challenge to the refusal of the Electoral Registration Officer 

(ERO) of Wakefield Council to comply with a request to prevent electoral register details 

being supplied to marketing organisations. 

Details:  ERO refusal breach of DPD95, Article 8 and Protocol 1 Article 3 of Convention. 

British Gas v Data Protection Registrar [1998] UKIT DA98–3/49/2 (4 March 1998) 

Keywords: Appeal against enforcement notice. Leaflet to gas customers rewriting to customers about 

present range of products and services and any future ones. Passing customer details to 

group companies opt-out. Utilities. Customers forced to provide their personal details.  

Details: Processing for gas-related marketing purposes would be fair.  Processing for 

purposes wider than those which would have been obvious to the customer at the time of 

supply of information without consent would not be fair.  Expectations as to the scope of 

goods and services to be marketed by a particular supplier would change over time and this 

should be taken into account when examining fairness.   

Campbell v MGN [2002] EWHC 299; EMLR 2 (CA); [2004] UKHL 22; [2004] AC 457; [2002] EWHC 499 

(QB); [2002] EWCA Civ 1373, [2003] QB 633  

Keywords:  Privacy. Confidence. Data protection. Actress. Photos. Going to Narcotics Anonymous. 

Details:  Damages were awarded for breach of confidence and compensation under the Data 

Protection Act 1998. 

 

CCN Systems v Data Protection Registrar (1991) Case DA/90 5/49/19, Data Protection Tribunal 

Keywords:  Application for credit card. Judgement recorded. Previous non-connected debtor at same 

address. No connection. 

Details: Breach. 

Charleston v News Group Newspapers [1995] 2 AC 65; [1995] 2 WLR 450; [1995] 2 All ER 313, House of 

Lords 

Keywords:  Defamation. Headline. Photographs. Meaning. Manipulated images. Superimposed 

pornographic images. Text made it clear superimposing without knowledge or consent. 

Details: Held: Needed to look at headline, photograph and text to evaluate defamatory meaning. 

Whether the text of an article or a disclaimer was sufficient to neutralise an otherwise 

defamatory headline or photograph was a jury matter. On the facts appears no defamation. 

Chief Constable of Humberside v Information Commissioner & Another [2009] EWCA Civ 1079 

Keywords: Data protection. Data Protection Principles. Human Rights. Whether the Data Protection 

Principles under DPA oblige police to delete certain old minor convictions from the Police 

National Computer (PNC) 

Details:  Held: Data Controllers must identify the purpose for which the data is retained so that 

people know the purposes for which the data is being retained and so the Information 

Commission and data subjects can test the principles under the DPA by references to the 

purposes identified. Data retention on the PNC was to enable the police to assist the public 

in accordance with force policies. This included the supply of accurate records to the CPS, 

the courts and the CRB. That purpose was a broad one. To retain information of minor 

convictions in accordance with this purpose did not contravene DPP 3 and DPP 5. Despite 

the assurances given to S, it does not become “unfair” to retain the convictions under the 

new policy simply because S was told of what the previous policy was at the time of 

conviction. To delete S’s record would lead to the deletion of many others, which was 

likely to prejudice the prevention and detection of crime. 

Clark v Associated Newspapers [1998] RPC 261; [1998] 1 WLR 1558 

Keywords: Ex-politician. Spoof diaries. 

Details: Plaintiff successful in claim for false attribution, despite reference being made to the true 

author (albeit without sufficient prominence).  

Coco v AN Clark (Engineers) [1968] FSR 415; [1969] RPC 49  
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Keywords:  Joint venture. Production of a new moped engine. Later allegation defendant used 

information imparted earlier. No contract. Equitable doctrine of confidence unaffected by 

contract.  

Details:  Held: Three essential elements of an action for breach of confidence. Information must be 

of a confidential character. Imparting of  information in circumstances where the confidant 

ought reasonably to have known that the information was confidential. Information used or 

disclosed in an unauthorised manner causing detriment. 

Commission of the European Communities v The Bavarian Lager Co Ltd, Case C–28/08 P  

Keywords: Access to documents. Regulation (EC) No 1049/2001. Documents relating to proceedings 

for failure to fulfil obligations – decision refusing access. Protection of physical persons in 

relation to processing of personal data. Regulation (EC) No 45/2001 – concept of private 

life. 

Details: Held: Decision to annul Commission’s decision rejecting application for access to the full 

minutes of the meeting, containing all the names. 

 

Common Services Agency v Scottish Information Commissioner [2008] UKHL 47 

Keywords: Freedom of information. Data protection. Whether information held at time requested. 

Whether personal data. Whether sensitive personal data. s 1(1), Schedules 1, 2, and 3, 

DPA. Disclosure of medical information. Anonymous data. Barnardisation. Member of 

the Scottish Parliament. Request for details of all incidents of childhood leukaemia 1990 

to 2003 for Dumfries and Galloway areas. CSA refused. Significant risk of indirect 

identification of living individuals. Personal data. Exempt for Freedom of Information. 

Duty of confidence to the patients. Scottish Information Commissioner agreed it was 

personal data. But ruled that the CSA should disclose after barnardisation to disguise 

personal information. CSA appealed. 

Details: Whether the information in barnardised form was information held by the CSA at the 

time of the request; if so, whether it would constitute personal data; if so, whether its 

release would be in accordance with the data protection principles, in particular the 

conditions for the processing of personal data in Schedule 2 of the DPA; if so, whether 

the information was sensitive personal data and whether release would satisfy one of the 

Sensitive Personal Data Legitimate Processing Conditions in Schedule 3 DPA. Held 

appeal allowing and remitting the case to the SIC. The information was held by the CSA 

at the time requested. This part of the DPD should be given a liberal interpretation. 

Barnardising was reasonable in the circumstances – it was only if the result of applying 

barnardisation to the information was that the CSA as data controller could no longer 

identify any living individuals as the subjects of that information that it would not be 

personal data. Whether barnardisation achieved that was a question of fact for the SIC – 

as barnardisation effectively anonymises the data, condition 6(1) of Schedule 2 

(processing necessary for the purposes of legitimate interests and not unwarranted by 

prejudice to the data subject) would be met – whether the data would also be sensitive 

personal data and whether any Schedule 3 conditions satisfied were questions of fact for 

SIC. 

Common Services Agency v Scottish Information Commissioner (HL) [2008] UKHL 47 

Keywords: Freedom of information. s 38(1)(b). Freedom of Information (Scotland) Act 2002. 

Data protection. Whether information held at time requested. Whether information 

personal data. Whether information sensitive personal data. s 1(1), Schedules 1, 2, 

and 3, DPA. Ddisclosure of medical information. Anonymous data. Barnardisation. 

Details:  Held: allowing the appeal and remitting the case to the SIC. The information was held by 

the CSA at the time requested. This part of the statutory regime should be construed in as 

liberal a manner as possible. Barnardising the information was reasonable in the 

circumstances – it was only if the result of applying barnardisation to the information 

was that the CSA as data controller could no longer identify any living individuals as the 

subjects of that information that it would not be personal data. Whether barnardisation 

achieved that was a question of fact for the SIC. As barnardisation effectively 

anonymises the data, condition 6(1) of Schedule 2 (processing necessary for the purposes 

of legitimate interests and not unwarranted by prejudice to the data subject) would be 
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met. Whether the data would also be sensitive personal data and whether any of the 

Schedule 3 conditions were satisfied were questions of fact for the SIC. 

 

CTB v News Group Newspapers & Another [2011] EWHC 1326 (QB) 23 May 2011 

Keywords: Injunction. Soccer player. Extra-marital relationship. The Sun. Injunction to restrain 

publication not only of the identity of the Claimant but also of any further account of  

relationship. Married. Family. Well-established court needs to take into account interests of 

the family members and their rights under Article 8 of Convention. Apprehension of selling  

story. “Needed.” £50,000. Photograph “set up.” Possible request for £100,000. Human 

Rights Act. Claimant entitled to anonymity at the first occasion. Injunction continuing. She 

denies either causing publication or asking for money. Balancing exercise between 

competing Convention rights. Article 8 and Article 10. Kiss and tell. Human Rights Act. 

Courts have an obligation to afford remedies to such individuals, to discourage 

blackmailers and to give protection in respect of personal or private information where 

there is a threat of revelation. Two-stage process. Whether the subject matter of the 

threatened publication would be such as to give rise to a “reasonable expectation of 

privacy” on the part of the applicant. Next stage is for the court to weigh against the 

claimant’s Article 8 rights, and any duty owed to him under the traditional law of 

confidence, whether it would be appropriate for those rights to be overridden by any 

countervailing considerations. Whether legitimate public interest in the revealing 

information already in the public domain.  

Details: Held: on the evidence court formed the view that the Claimant would be likely to obtain a 

permanent injunction at trial. Uncontradicted. Reasonable expectation of privacy and no 

countervailing argument advanced to suggest that the Article 10 rights of the Defendants, 

or indeed of anyone else, should prevail. No suggestion of any legitimate public interest in 

publishing such material. 

 

Denco Ltd v Joinson [1991] 1 WLR 330 

Keywords: Employment. Unfair dismissal. Reasonableness of dismissal. Misconduct. Computer. 

Deliberate and unauthorised access to computer files. Summary dismissal for gross 

misconduct. Whether purpose for access relevant.  

Damages for unfair dismissal. Accessing a company computer without authority. Other 

employee’s ID and password. Company appealed finding of unfair dismissal.  

Details: Held: The tribunal had erred in requiring the employers to show that they had reasonable 

grounds for believing the access to be illegitimate. The motive was irrelevant in law. 

Though the misuse of computers is a serious offence, companies would be well advised to 

put appropriate policies in place. 

 

Department of Health v (1) Information Commissioner (2) Pro Life Alliance, EA/2008/0074, Court Information 

Tribunal  

Keywords: Freedom of information. – Data protection. s 40 Freedom of Information Act 

2000 (personal information exemption). s 44 Freedom of Information Act 2000 (disclosure 

prohibited by an enactment). Abortion statistics. Anonymisation. Abortion Regulations 

1991. Pro Life Alliance. Whether low cell count statistics (i.e. counts of 0,1,2 and numbers 

less than 10) were personal data within the meaning of the Data Protection Act 1998 

because a person could be identified from that data (a) together with data in the hands of 

DH or (b) together with information publicly available. Whether the exemption for 

personal data under s 40(2) FOIA applied. Whether zero cell counts should be suppressed 

as they may lead to identification. Whether s 44 FOIA provided an exemption for 

disclosure by virtue of the Abortion Regulations 1991 (which prohibit disclosure of 

abortion information provided mandatorily to the Chief Medical Officer). 

Details:  Allowing the appeal to an extent but finding that the failure to disclose was in breach of 

the FOIA. The disputed information did constitute personal data in the hands of DH 

pursuant to s 1(1)(b) of the Data Protection Act following Common Services Agency v 

Scottish Information Commissioner. Disclosure would not contravene the Data Protection 

Principles and consequently the s 40 FOIA exemption did not apply. Zero cell counts 

were capable of adding information to the totality of data such as to reveal personal data. 

http://www.5rb.com/case/Common-Services-Agency-v-Scottish-Information-Commissioner-(HL)
http://www.5rb.com/case/Common-Services-Agency-v-Scottish-Information-Commissioner-(HL)
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Disclosure would not be in breach of the Abortion Regulations 1991 and therefore the s 

44 FOIA exemption did not apply. 

Douglas and Jones v Hello [*Author: “Hello! Ltd”?](2003) UKHC 786 

Keywords:  Privacy. Documents. Destruction. Disposal or destruction of documents before 

commencement of proceedings. Test to be applied in determining whether disposal or 

destruction of such documents justifying striking out of defence. 

 

Douglas v Hello! Ltd [2001] QB 967; [2001] 2 WLR 992; [2001] 2 All ER 289; [2001] EMLR 199; [2001] FSR 

732 

Keywords: Breach of confidence. Injunction. Privacy. Human Rights Act 1998, s 12(3). ECHR. Article 

10, Article 8. Whether the injunction should be discharged. 

Details:  Held: s 12(3) of the Human Rights Act required that, when considering whether to grant 

an injunction likely to affect freedom of expression, the court must consider Article 

10(2) as well as Article 10(1), and all relevant Convention rights, such as Article 8, and 

must look at the merits of the case. Although Claimants might establish at trial that the 

publication should not be allowed, the organised publicity surrounding the wedding 

tipped the balance in favour of allowing publication. Damages would be an adequate 

remedy and accordingly the balance of convenience favoured the Defendant and the 

injunction would be discharged. 

 

Douglas and Jones v Hello Hello! Ltd (No. 2) (2003) UKHC 55; [2003] 1 AER 1087; UKSC (2005) 

Keywords: Privacy. Confidence.  

Details:  Held: Privacy and commercial interests were infringed. Secret photos of the Douglas Zeta–

Jones wedding was published. 

Douglas v Hello! Ltd (No. 2) [2003] EWCA Civ 139; [2003] EMLR 585 

Keywords: Breach of confidence. Privacy. ECHR, Article 10, Article 8. Service out of jurisdiction.  

DPA. Interference with rights and business. Unlawful means. Conspiracy. Photographs. 

Details:  Held: There was a good arguable case that Ramey was a joint tortfeasor. If he took or 

arranged the taking of the photographs, it was arguable that he was jointly liable in the 

same way as an author is jointly liable in libel. There were also good arguable claims in 

respect of breach of statutory duty under the Data Protection Act, interference with rights 

and business and unlawful means conspiracy. Appeal allowed. 

 

Douglas v Hello! Ltd (No. 3) [2003] EWHC 55 (Ch); [2003] EMLR 601 

Keywords: Breach of confidence. Privacy. Human Rights. ECHR, Article 8. Striking out. Re-

amendments. Fair trial. 

Details: Held: The defences of the first to third Defendants would not be struck out. The 

deficiencies in the conduct of those Defendants did not justify striking out their defences. 

There could still be a fair trial. The amendments would be allowed. The claims against 

the fourth and fifth Defendants had reasonable prospects of success and would not be 

struck out. 

 

Douglas v Hello! Ltd (No. 4) [2003] EWCA Civ 332; [2003] EMLR 633 

Keywords: Breach of confidence. Privacy. ECHR, Article 8. Intellectual property. Civil procedure. 

Witness statements. Hearsay evidence. Cross-examination. CPR 33.4 – CPR 32.5. 

Details:  Held: CPR 33.4 did apply to this situation. Applying CPR 33.4 with CPR 32.5(5), the 

judge had a discretion to allow the cross-examination as the Defendants had sought to 

rely on the hearsay evidence. Appeal dismissed. 

 

Douglas v Hello! Ltd (No. 5) [2003] EWHC 786 (Ch); [2003] 3 All ER 996; [2003] EMLR 641 

Keywords: Human Rights. Intellectual property. Breach of confidence. Privacy. ECHR, Article 8. 

Freedom of expression. ECHR, Article 10. DPA. Use of covert photographs. 
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Details: Held: Applying the three elements laid down in Coco v Clark [1969] RPC 41, the 

claimants succeeded in their claim for breach of confidence. This claim adequately 

protected the claimants’ Article 8 rights, so there was no need to address the question of 

any breach of privacy. There was also a breach of the Data Protection Act, as the Act 

applied to the publication of the photographs, the s 32 journalistic purposes exemption 

did not apply and the processing was not done “fairly and lawfully”. However, the 

damage to the claimants was not by reason of a contravention of the Act and so damages 

under this head would be nominal. 

 

Douglas v Hello! Ltd (No. 6) [2003] EWHC 2629 (Ch); [2004] EMLR 13 

Keywords: Breach of confidence. Privacy. DPA. Intellectual property. Quantum of damages. Distress. 

Wasted costs. Loss of revenue. Notional licence fee. 

Details:  Held: Claimants would be awarded either distress, wasted costs and loss of revenue or a 

notional licence fee, and not both. It was presumed that they would opt for whichever gave 

them the higher award, which was the former, compensatory measure. On finding what 

would have occurred had the events complained of not occurred, Hello! was liable to pay 

OK! £1,033,156. Claimants were awarded a total of £14,600 incorporating £3,750 each for 

distress, £50 each under the DPA and £7,000 for wasted costs. 

 

Douglas v Hello! Ltd (No. 8) (CA) [2005] EWCA Civ 595; [2006] QB 125; [2005] 3 WLR 881; [2005] EMLR 

609; The Times, 24 May 2005; The Times, 26 May 2005, Court Court of Appeal 

Keywords: Privacy. Confidence. Transferability of rights of privacy/confidence. Economic torts. Test 

of intention as an ingredient of economic torts. Test of causation of damage. Interim 

injunctions. Whether damages adequate remedy. 

Details:  Held: Privacy rights in photographic images of a private occasion can survive commercial 

sale of controlled and authorised photographs. Privacy rights are capable of exploitation by 

the subject as a commercial confidence. Whether commercial confidence rights are 

transferred to a publication on sale, so as to enable the publisher to sue, depends on the 

nature and terms of the contract. In this case, no such right was acquired by OK! – Hello! 

jumped the gun by publishing unauthorised pictures. The authorised images were not truly 

in the public domain when they published. Economic torts require that the conduct which 

causes the harm be aimed and directed at the claimant, and the purpose or object of the 

conduct must be to cause the claimant economic loss. Hello! would, had liability been 

established, have been responsible for republication. Notional licence fee was not 

appropriate. 

 

Durant v Financial Services Authority (2003) EWCA Civ 1746; [2004] FSR 28; B2/2002/2636 (A), 20 March 

2002 

Keywords: Data protection. Access request. Minutes of meting. Applicant names in minutes. Data 

Protection. Manual Filing System. Subject Access Requests. Definition of “data”. Data 

Protection Act 1998, ss1 and 7 – DP Directive 95. 

Details: The Appellant had made a subject access request under the Data Protection Act 1998 to the 

Respondent for it to provide him with information they held about him. The Respondent 

did provide the Appellant with some copy documents but refused to provide any 

information held on manual files on the ground that the information sought did not fall 

within the definition of “personal data” in s 1(1) of the Act because it was not part of a 

structured filing system. Issues of: the proper interpretation of “personal data” and in 

particular the proper construction of “relevant filing system” – the approach to be adopted 

by a Data Controller when deciding whether to disclose information relating to a third party 

in response to a subject access request. Held: that not all information retrieved from a 

computer against an individual’s name was personal data within the Act. The mere mention 

of the data subject in a document did not make that information personal data of the data 

subject. To be personal data the information had to be significantly biographical and/or 

such that the data subject was the focus of attention. The purpose of the relevant legislation 

was to apply the same standard of accessibility to personal data in manual filing systems as 

to computerised records, and the protection was aimed at the data and not the documents. 

The insistence in the Act that the data had to be part of a structured filing system was to 

ensure that the information was readily accessible. It would be disproportionate to force 

data controllers to search for information through unstructured filing systems. The fact that 
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a document could be retrieved using the Appellant’s name was not sufficient to make the 

information contained therein personal data. 

 

Flood v Times Newspapers in the Supreme Court [2012] 2 WLR 760 

Keywords:  Libel. Public interest. Reynolds defence. Scope. 

Details: Supreme Court allowed appeal of Times Newspapers against a decision of the Court of 

Appeal. Times was entitled to rely on the defence of Reynolds qualified privilege in 

relation to the printed publication of the article about the claimant. 

 

Guardian News & Media Ltd v Information Commissioner EA/2008/0084, Court Information Tribunal 

Keywords: Freedom of Information Act 2000. Privacy. DPA. Disciplinary action. Judges. Publication. 

Public interest. Administration of justice. Constitutional Reform Act 2005. Reasonable 

expectation of privacy. Whether the exemptions under s 40 (personal data) and s 31 

(administration of justice) of the FOIA applied, and if so, whether they exempted 

disclosure of the requested information to the media. 

Details: Held: dismissing the appeal: Disclosure of the requested information was in breach of the 

first data protection principle on the grounds of unfairness. The Tribunal took into 

account the individual data subjects’ reasonable expectations of what would happen to 

the information, whether disclosure would cause unnecessary or unjustified damage to 

the individuals and the legitimate interests of the public in seeing the withheld 

information. The Tribunal held that judges had a reasonable expectation of privacy that 

may be breached by disclosure of the information, especially as complaints leading to 

disciplinary action often involved personal, not professional, misconduct. In relation to s 

31, it was held that disclosure would also prejudice the administration of justice as it 

would risk undermining a judge’s authority while carrying out his judicial functions. The 

public interest in withholding the information sought outweighed the public interest in 

disclosure. 

 

Halford v UK Halford v UK, ECHR (1997) 

Keywords: Telephone calls. Calls recorded. Employment case. Private life. Private correspondence. 

Convention. Infringement Article 8. 

Details: Assistant Chief Constable with Merseyside Police. She had made eight attempts in seven 

years to become Deputy Chief Constable. The Home Office approval required was 

withheld on recommendation of the Chief Constable. She felt that there was a breach of 

commitment to equality of treatment between men and women in the workplace and 

brought proceedings against HO and Merseyside Police Authority on the grounds of 

discrimination on grounds of sex. telephone calls with legal advisors recorded. There was 

no evidence of any warning that calls were liable to interception. She sought to rely on her 

reasonable expectation of privacy. The issues of “private life” and “correspondence” and 

telephone calls from business premises and from home were argued to have reasonable 

expectation of privacy.  The ECHR held, inter alia, that Article 8 of the Convention is 

applicable to the complaints concerning both the office and the home telephones; and that 

that there has been a violation of Article 8 in relation to calls made on the applicant’s office 

telephones. 

 

Halford v UK (1997) IRLR 471; (1997) 24 EHRR 523 

Keywords: Ms Halford (“H”) was appointed to the rank of Assistant Chief Constable with the 

Merseyside Police. Refusal to promote her. H commenced proceedings in the Industrial 

Tribunal claiming discrimination on grounds of sex. Campaign against her in response to 

her complaint to the Industrial Tribunal. Leaks to the press. Interception of telephone calls. 

Calls made from her home and her office telephones were intercepted. Obtaining 

information to be used against her in the discrimination proceedings. Breach of Article 8 of 

Convention. 

Details: ECHR held that conversations made on the telephones in H’s office at Merseyside Police 

Headquarters fell within the scope of private life and correspondence in Article 8(1), since 

the Court in its case law had adopted a broad construction of these expressions. However, it 

did not find a violation of Article 8. 
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Hartmut Eifert v Land Hessen (Case C–93/09) 

Keywords: Preliminary ruling – Verwaltungsgericht Wiesbaden – validity of Articles 42(8b) and 44a 

of Council Regulation (EC) No 1290/2005 of 21 June 2005 on the financing of the 

common agricultural policy (OJ 2005 L 209, p 1), Commission Regulation (EC) No 

259/2008 of 18 March 2008 laying down detailed rules for the application of Council 

Regulation (EC) No. 1290/2005 as regards the publication of information on the 

beneficiaries of funds deriving from the European Agricultural Guarantee Fund (EAGF) 

and the European Agricultural Fund for Rural Development (EAFRD) (OJ 2008 L 76, p 

28), and Directive 2006/24/EC of the European Parliament and of the Council of 15 March 

2006 on the retention of data generated or processed in connection with the provision of 

publicly available electronic communications services or of public communications 

networks and amending Directive 2002/58/EC (OJ 2006 L 105, p. 54) – interpretation of 

Article 7, the second indent of Article 18(2), and Article 20 of Directive 95/46/EC of the 

European Parliament and of the Council of 24 October 1995 on the protection of 

individuals with regard to the processing of personal data and on the free movement of 

such data (OJ 1995 L 281, p 31). Processing of personal data of beneficiaries of the 

European agricultural funds consisting in publishing the data on a website with a search 

tool. Validity in the light of the right to protection of personal data of the provisions of 

Community law prescribing that publication and laying down the detailed rules for 

publication. Conditions under which such publication may be carried out. 

Details: Articles 42(8b) and 44a of Council Regulation (EC) No 1290/2005 of 21 June 2005 on the 

financing of the common agricultural policy, as amended by Council Regulation (EC) No 

1437/2007 of 26 November 2007, and Commission Regulation (EC) No. 259/2008 of 18 

March 2008 laying down detailed rules for the application of Regulation No. 1290/2005 as 

regards the publication of information on the beneficiaries of funds deriving from the 

European Agricultural Guarantee Fund (EAGF) and the European Agricultural Fund for 

Rural Development (EAFRD) are invalid insofar as, with regard to natural persons who are 

beneficiaries of EAGF and EAFRD aid, those provisions impose an obligation to publish 

personal data relating to each beneficiary without drawing a distinction based on relevant 

criteria such as the periods during which those persons have received such aid, the 

frequency of such aid or the nature and amount thereof. 

The invalidity of the provisions of European Union law mentioned in paragraph 1 of this 

operative part does not allow any action to be brought to challenge the effects of the 

publication of the lists of beneficiaries of EAGF and EAFRD aid carried out by the national 

authorities on the basis of those provisions during the period prior to the date on which the 

present judgment is delivered. 

The second indent of Article 18(2) of DPD95 of the European Parliament and of the 

Council of 24 October 1995 on the protection of individuals with regard to the processing 

of personal data and on the free movement of such data must be interpreted as not placing 

the personal data protection official under an obligation to keep the register provided for by 

that provision before an operation for the processing of personal data, such as that resulting 

from Articles 42(8b) and 44a of Regulation No. 1290/2005, as amended by Regulation No. 

1437/2007, and from Regulation No. 259/2008, is carried out. 

Article 20 of DPD95 must be interpreted as not imposing an obligation on the Member 

States to make the publication of information resulting from Articles 42(8b) and 44a of 

Regulation No. 1290/2005, as amended by Regulation No. 1437/2007, and from Regulation 

No. 259/2008 subject to the prior checks for which that Article 20 provides. 

 

Equifax Europe v Data Protection Registrar (28 February 1992, Case DA/90/5/49/7) Data Protection Tribunal 

Keywords: Equifax. Credit reference agency. Appeal of enforcement notice re provision to those 

making searches. Third-party information relating not to the subject of the search, the 

applicant for credit, but to persons who lived at same address. Enforcement notice 

prohibited supply. One ground of appeal on s 28(4) DPA exempting data from the 

Registrar’s powers “in any case in which [their exercise] would be likely to prejudice” 

either the prevention or detection of crime or the apprehension or prosecution of offenders. 

s 28(1) exempted data “in any case in which [disclosure] would be likely to prejudice” 

either the prevention or detection of crime or the apprehension or prosecution of offenders. 

Re “in any case” the Registrar argued, and the Tribunal accepted, it meant ‘in any 

particular case.” Agency argued and the Tribunal accepted that one of the functions of a 

credit reference agency is the prevention of crime andfraud. Searches  by credit reference 
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agency may help to prevent or detect fraud. The agency further argued that Registrar 

powers would prejudice this. If  searches to be restricted in the manner required by the 

Registrar “some cases of fraud or suspected fraud might not be exposed.”  

Details:  Held: the argument was rejected. The vast majority of applicants for credit were not 

fraudulent and that criminals formed only a tiny proportion of applicants for credit. 

Personal data are exempt from the provisions referred to in any case in which the 

application of those provisions to the data would be likely to prejudice the prevention or 

detection of crime or the apprehension of offenders. Exemption applies only in particular 

cases where one can talk about the data, the personal data to which one may or may not 

apply the provisions. 

 

 

Ezsias v Welsh Ministers [2007] EWHC B15 (QB); [2007] AER (D) 65 

Keywords: Personal data. Access request. Data disclosure. 

Details: Held: that the Welsh National Assembly acted reasonably and proportionately when 

identifying and disclosing personal information in response to a subject-access request by a 

data subject, under s 7 of the DPA. Although the decision will be welcomed by data 

controllers, who were uncertain about the scope of subject-access requests and the length to 

which they must go to respond to them, the decision relies heavily on the court’s 

presumption that the requested documents did not contain personal data, as defined by the 

Court of Appeal in Durant v Financial Services Authority. However, that definition has 

been criticised by WP29 for being too narrow, which resulted in a substantial revision of 

the UK Information Commissioner’s own guidance on this issue. Data controllers may 

therefore do well to continue to follow the Commissioner’s revised guidance, rather than 

relying on this decision in relation to their own disclosure practices until the issue has been 

clarified. 

 

Ferdinand v MGN Limited [2011] EWHC 2454 (QB) 

Keywords: Soccer player. Rio Ferdinand (“F”) and the Sunday Mirror is a landmark win for the media 

and publishers in the protection of freedom of expression. Sunday Mirror article alleging 

F’s affair. Claim against Sunday Mirror for the misuse of private information and breach of 

confidence.  

Details: Action dismissed. Publication of the article was justified because the story was in the 

public interest. F has portrayed an image in recent years that he was a reformed character 

and family man. Held that because of this there was legitimate public interest in the 

publication of the article as it sought to correct the false image that F had portrayed of 

himself, further to this, it added to the legitimate public debate relating to his suitability as 

England captain. Further held that the publication of relationship, text messages and a 

photograph did not excessively intrude into his private life. 

 

Gaskin v UK (A/160) [1990] 1 FLR 167; (1990) 12 EHRR 36 

Keywords: In care by a local authority. Ill-treated. Wishing to bring proceedings against the local 

authority for damages for negligence. Application for discovery of the local authority’s 

case records. Discovery refused by the High Court on the ground that these records were 

private and confidential. Confirmed by Court of Appeal.  

Details: Court held that the procedures followed in relation to access by the applicant to his case 

records failed to secure respect for his private and family life as required by Article 8 of 

Convention. It further unanimously held that Article 10 of Convention did not embody an 

obligation for the government to impart the information in question to the 

applicant. Violation of Article 8. No violation of Article 10. Compensation awarded. 

 

Godfrey v Demon Internet [2001] QB 201 

Keywords: Defamation. Damages. Evidence in mitigation of damages. Sued Internet Service Provider 

(ISP), over a newsgroup posting made available from its newsgroup servers in UK. D 

sought permission to amend its defence to rely, in mitigation of damages, on numerous 

allegedly provocative postings previously made by claimant. 

Details: Plaintiff’s postings are germane to the defamatory posting the subject of his claim. 
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H v Associated Newspapers Ltd [2002] EWCA Civ 195 

Keywords: Confidence.  Privacy. Human rights. – Injunction. – HIV. –Medical records. – Data 

Protection Act 1998.  H, a health worker, diagnosed with HIV.. Attempted to 

preventprevious employer (“N”) obtaining medical records to notify his private patients. N 

seeking a declaration that the notification was contrary to the Data Protection Act and an 

injunction to prohibit N from obtaining the records. Master ordered that the parties should 

be anonymised. The Mail on Sunday became interested but was restrained by injunction 

ordered by Scott Baker J. The newspaper applied to vary. Publication of identity, 

whereabouts and professional specialism of H were forbidden. H appealed part of order 

permitting identification of N. Newspaper challenged the restriction on soliciting of further 

information regarding identity. 

Details:  Held: Tevelation of N’s identity would lead to the identification of H. In order not to pre-

empt the determination of the issues raised, order that both H and N should only be 

identified by initials was appropriate and Gross J’s modification of the orders to permit 

the identification of N was set aside. The part of the order restricting further journalistic 

investigation into H’s identity was not upheld. for Unjustifiably wide. 

 

Hughes v Carratu International plc [2006] EWHC 1791 (QB) 

Keywords: DPA. Confidence/privacy. CPR 31.16. Norwich Pharmacal. Personal financial 

information. Legal professional privilege. Search. of Documents containing personal 

financial information relating to applicant. Application to disclose all documents containing 

applicant’s personal data and to identity instructing party.  

Details:  Held: Disclosure order. Under the Norwich Pharmacal jurisdiction the Court to be 

satisfied, first, that a wrong had been carried out or arguably carried out, by an ultimate 

wrongdoer: Mitsui & Co Ltd v Neeun Petrolium UK Ltd [2005] 3 All ER 511 followed. 

Court could not rule out the possibility that the respondent had acted unlawfully. There was 

an arguable cause of action against both parties in confidence or privacy and under the Data 

Protection Act 1998 ss 7(9)(right of access to personal data), s 14(4)(rectification and 

destruction), 13(1)(compensation for any contravention of the requirements of the Act) and 

s 55; (2) Under CPR 31.16 the applicant had to show, inter alia, the respondent was likely 

to be a party to the proceedings. Despite the absence of any clear evidence to this effect, the 

Court was satisfied that this was the case. 

Hutcheson (formerly KGM) v News Group Newspapers [2012] EMLR 2 CA  

Keywords: Claimant Gordon Ramsay’s father-in-law. Former chief executive of Gordon Ramsay 

Holdings Ltd and Gordon Ramsay Holdings International Ltd. Married with four children. 

Second relationship with another woman and had two children. Claimant became 

aware The Sun saying he was dismissed for using company monies to fund his second 

family. Injunction. Refused. Appeal. 

Details: Appeal dismissed. 

 

Innovations (Mail Order) v Data Protection Registrar (DA92 31/49/1) 

Keywords: First principle of data protection. Obtain information fairly. Enforcement notice. 

Details: Innovations was a mail-order business providing lists of customers, including names and 

addresses, to other companies for direct marketing purposes. Registrar held obtaining 

customer information unfairly. Whether or not fairness required the customer be notified of 

secondary uses. Court decided customer was to be notified. Insufficient to notify customers 

of this intended use by means of the company’s entry in the data protection registry. 

Accepted by both parties that notification by the data protection register was not sufficient.  

 

Johnson v Medical Union [2004] EWHC 347; [2007] EWCA Civ 262 

Keywords: Data protection. Subject Access request. s 7 DPA. Disclosure. 

Details: Claimant pursuing an action for compensation for improper processing of personal data 

under s 13 DPA.  MDU decided not to renew claimant’s membership of the MDU. Subject 

access request under s 7 DPA to ascertain the basis of this decision. MDU disclosed certain 

documents, some of them redacted. J challenged the adequacy of MDU’s disclosure 

applying under s 7(9) of DPA for an order that MDU provide further documents and 

unredacted versions of the documents already disclosed. Claimant application was rejected 
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by Laddie J. Claimant then made an application for specific disclosure in his compensation 

claim to obtain disclosure of the same documents he had been refused sight of earlier. 

MDU argued that this application was an impermissible attempt to circumvent the subject 

access provisions of the DPA. Allowing the application. s 15(2) DPA has no direct effect 

on a claimant’s right to CPR disclosure where his claim is based on breaches of the data 

protection principles; the provision does not prevent a data subject obtaining disclosure in 

the ordinary way. s 15(2) and orders for disclosure serve different ends. s 15(2) is 

concerned with whether subject access requests under s 7 are properly considered and 

complied with or not, whereas disclosure under the CPR is an ordinary incident of civil 

proceedings. s15 has an indirect influence on disclosure under the CPR: “s 15(2), like s 

7(4) to (6), emphasises the concern of the legislature that confidential information relating 

to third parties should not be disclosed to a data subject. When a court exercises its 

discretion to order specific disclosure, this concern must be borne in mind.” 

 

Johnson v Medical Defence Union Ltd [2004] EWHC 2509 (Ch) 

Keywords:  Action for compensation for improper processing of personal data under s 13 DPA 1998. 

MDU decided not to renew J’s membership. Subject access request under s 7 DPA 1998 to 

ascertain why. Disclosed certain documents, some redacted. Challenged adequacy of 

MDU’s disclosure.  Application rejected. Then application for specific disclosure in 

compensation claim to same documents. Attempt to circumvent the subject access 

provisions. Disclosure. 

Details:  Held: Allowing the application. (1) s 15(2) DPA 1998 has no direct effect on a claimant’s 

right to CPR disclosure where his claim is based on breaches of the data protection 

principles. The provision does not prevent a data subject obtaining disclosure in the 

ordinary way. s 15(2) and orders for disclosure serve different ends. s 15(2) is concerned 

with whether or not subject access requests under s 7 are properly considered and complied 

with, whereas disclosure under the CPR is an ordinary incident of civil proceedings. (2) s 

15 has an indirect influence on disclosure under the CPR: “s 15(2), like s 7(4) to (6), 

emphasises the concern of the legislature that confidential information relating to third 

parties should not be disclosed to a data subject. When a court exercises its discretion to 

order specific disclosure, this concern must be borne in mind.” 

 

Leander v Sweden (A/116) (1987) 9 EHRR 433 

Keywords: Secret police files. Private life. Used for assessing suitability for employment. Access 

request refused. Violation  Convention Article 8 right to private life. ECHR. 

Details: No violation of Article 8. The use of confidential information in government files was not 

obstruction of access to information. 

Lindqvist v Kammaraklagaren (C–101/01) [2004] 1 CMLR 0 (ECJ) 

Keywords: DPD95. Scope. Publication of personal data on the internet. Place of publication. 

Definition of transfer of personal data to third countries. Freedom of expression. 

Compatibility with DP Directive 95 of greater protection for personal data under the 

national legislation of a Member State. 

Details: The act of referring, on an internet page, to various persons and identifying them by name 

or by other means, for instance by giving their telephone number or information regarding 

their working conditions and hobbies, constitutes “the processing of personal data wholly 

or partly by automatic means” within Article 3(1) DP Directive 95. Such processing of 

personal data is not covered by any of the exceptions in Article 3(2) DP Directive 95. 

Reference to the fact that an individual has injured her foot and is on half-time on medical 

grounds constitutes personal data concerning health within the meaning of Article 8(1) DP 

Directive 95. There is no “transfer [of data] to a third country” within the meaning of 

Article 25 DPD95 where an individual in a Member State loads personal data onto an 

internet page that is stored on an internet site on which the page can be consulted and that 

is hosted by a natural or legal person who is established in that State or in another Member 

State, thereby making those data accessible to anyone who connects to the internet, 

including people in a third country. The provisions of DP Directive 95 do not, in 

themselves, bring about a restriction that conflicts with the general principles of freedom of 

expression or other freedoms and rights, which are applicable within the EU and are 

enshrined inter alia in Article 10 of the Convention. It is for the national authorities and 
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courts responsible for applying the national legislation implementing DP Directive 95 to 

ensure a fair balance between the rights and interests in question, including the 

fundamental rights protected by the Community legal order. Measures taken by the 

Member States to ensure the protection of personal data must be consistent both with the 

provisions of DP Directive 95 and with its objective of maintaining a balance between 

freedom of movement of personal data and the protection of private life. However, nothing 

prevents a Member State from extending the scope of the national legislation implementing 

the provisions of DP Directive 95 to areas not included in the scope thereof provided that 

no other provision of Community law precludes it. 

 

Lion Laboratories v Evans [1984]  AER 414 

Keywords: Confidential Information. Breach of confidence. Public interest. Disclosure of confidential 

information for purpose of criticism. Internal memoranda. Ex-employees taking 

memoranda without authority. Publication in breach of confidence and copyright. 

Memoranda relating to functioning of electronic breathalyser. Public interest. Whether 

public interest in publication outweighing confidentiality. 

Details: Held: Allowing appeal.. Conflict between two public interests, namely, right to protect 

internal, confidential documents and their copyright in them and the public’s entitlement to 

information which raised serious doubts about the reliability of an instrument which was 

providing the sole evidence on which members of the public had been or were being 

prosecuted; and that in actions for breach of confidence, the defence of disclosure in the 

public interest, where there was a just cause or excuse for breaking confidence, did not 

depend on any “iniquity” on the part of the plaintiffs. Defendants in interlocutory 

proceedings had to show a serious defence of public interest that might succeed at trial and 

did not have to show that the plaintiffs were guilty of iniquitous conduct. That the 

information contained in the documents was so important to the public as to outweigh the 

plaintiffs’ interests and that accordingly, the court was entitled to overrule the judge’s 

exercise of discretion and would permit publication of specified documents. 

Lord Ashcroft v Attorney General & Others, 5 June 2003  

Keywords: Data Protection. Subject access request. S 7 DPA. Manual files. Exemptions. Privacy. 

Breach of confidence. DPA give a right of access to information on manual government 

files. Exemptions. DPD95. ECHR If access was not available under the DPA, could it be 

obtained directly under the Directive or by Article 8 rights, under s 7 HRA 

Details:  Case settled. Public apology from the government and the payment of substantial costs. 

Mensah v Jones [2004] EWHC 2699 (Ch) 

Keywords: Confidence. DPA. Access to Health Records Act 1990. Disclosure of medical records. 

Course of legal proceedings. Obligation of disclosure. Legal advice. Applicant’s (M’s) 

doctor. Damages for assault. Disclosure. Medical records set to solicitors. Further action. 

Alleging breach of the DPA, Access to Health Records Act 1990 andlaw of confidence. 

Granted summary judgment. Appeal. Whether real prospect of success that the disclosure 

was unlawful under: (1) DPA; (2) Access to Health Records Act 1990; (3) law of 

confidence. 

Details:  Held: Dismissed application. No real prospect of appeal succeeding. No other reason why 

permission to appeal should be given. Disclosure necessary for the purpose of and in 

connection with legal proceedings within the meaning of s 35(2) of the DPA. Needed legal 

advice on the extent of his obligation of disclosure. Access to Health Records Act 1990 did 

not impose any obligation to obtain a court order before sending M’s health records to 

solicitor. Law of confidence did not preclude seeking legal advice in respect of obligation 

of disclosure. The obligation of disclosure may override the obligation of confidentiality 

and here both law and common sense required that a doctor disclose to his solicitor 

confidential material that might be relevant for advice to be taken. 

 

Midlands Electrical v Data Information Registrar [1999] UKIT DA99–B1 (7 May 1999); [1999] Info TLR 217 

Keywords: Information. Utilities. Degree to which an electricity supplier was able to make use of the 

names and addresses it acquired in its main activity. Whether such uses complied with the 

first data protection principle that personal data shall be processed fairly. 

 
Details: Held: In assessing the fairness of processing it was relevant to take into account the 

purpose of the processing. Marketing material would be sent with a bill eventhough a 
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customer had requested it not to be sent. Evidence that many consumers felt direct mailings 

intrusive and a nuisance. The Direct Marketing Association’s Code of Practice did not 

prevent marketing to existing customers. A supplier of an essential utility is in a different 

position to other companies. The use of the list for marketing was a use not for the purpose 

for which the addresses had been given. The use of the addresses for non-electrical 

marketing would be unfair without consent. 

MG v UK (1999) (application no. 44657/98) Times, 3 February 2003, ECHR 

Keywords: In care. Access request to social service records. Risk register. Whether father had been 

investigated or convicted of crimes against children. Responsibility of the local authority 

for abuse. Inadequate disclosure by the local authority to time in local authority care. 

Details: Applicant was only given limited access to his records in 1995, compared to the records 

submitted to the court by the UK government. No statutory right of access. No appeal 

against a refusal of access to any independent body. Held a violation of Article 8 in respect 

of the applicant’s access, between April 1995 and 1 March 2000 (pre-DPA), to his social 

service records. Violation of Article 8 of Convention. Compensation awarded. 

 

Motion Picture Association v BT  

Keywords: Filtering. Blocking. Linking. Copyright. Pirate Bay. Newzbin. Application for an order 

requiring BT to block access. 

Details: Blocking orders granted. 

Murray v Big Pictures (UK) Ltd (CA) [2008] EWCA Civ 446; [2008] 3 WLR 1360; [2008] EMLR 399; [2008] 

EHRR 736; [2008] 2 FLR 599; [2008] HRLR 33; [2008] UKHRR 736 

Keywords: Photographs of infant son of JK Rowling, while walking. Covert. Long range lens. 

Published in Sunday Express. Proceedings for misuse of private information and under the 

DPA. The claim against Express Newspapers was settled. Struck out against other 

defendant. Appealed. Whether claims for misuse of private information and under the Data 

Protection Act 1998 were arguable. 

Details:  Appeal allowed. Reinstating claims and directing a trial. The “question of whether there 

is a reasonable expectation of privacy is a broad one, which takes account of all the 

circumstances of the case. They include the attributes of the claimant, the nature of the 

activity in which the claimant was engaged, the place at which it was happening, the 

nature and purpose of the intrusion, the absence of consent and whether it was known or 

could be inferred, the effect on the claimant and the circumstances in which and the 

purposes for which the information came into the hands of the publisher.” Applying this 

test, “it is at least arguable that [there was] a reasonable expectation of privacy. The fact 

that he is a child is in our view of greater significance than the judge thought.” Since the 

striking out of the DPA 1998 claim was based on the erroneous conclusion that Article 8 

rights were not arguably engaged, it was reinstated and tried. 

 

Murray v Express Newspapers plc & Another Case Reference [2007] EWHC 1908 (Ch); [2007] EMLR 583; 

[2007] 3 FCR 331; [2007] HRLR 44; [2007] UKHRR 1322; [2007] Fam Law 1073; (2007) 157 NLJ 1199; 

(2008) 1 FLR 704 

Keywords: Privacy. Confidentiality. Data protection. Human Rights. Photographs. Paparazzi. 

Reasonable expectation of privacy. Public place. Child. Photographs of JK Rowling being 

pushed in a buggy. with Covertly long lens. Published in Sunday Express. Proceedings 

against the publisher of Sunday Express and agent for breach of privacy/confidence and 

under the DPA. The claim against Express Newspapers was settled. Agent applied to strike 

out C’s claim as disclosing no reasonable cause of action. 

Details:  Held: claims for breach of privacy/confidence and under the DPA 1998 were struck out. 

As regards the former claim: “… on my understanding of the law including Von 

Hannover there remains an area of innocuous conduct in a public place which does not 

raise a reasonable expectation of privacy; and secondly, that even if the ECHR in Von 

Hannover has extended the scope of protection into areas which conflict with the 

principles and decision in Campbell, I am bound to follow Campbell in preference. 

Because I regard this case as materially indistinguishable from the facts in Hosking v 

Runting I am satisfied that on that test it has no realistic prospect of success” (para 68). 

http://www.5rb.com/casereports/detail.asp?case=267
http://www.5rb.com/casereports/detail.asp?case=267
http://www.5rb.com/casereports/detail.asp?case=112
http://www.5rb.com/casereports/detail.asp?case=112
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The DPA claim was dismissed on grounds that C was unable to establish causation or 

damage of a species that s 13 allowed to be recovered. 

 

Ntuli v Donald [2011] 1 WLR 294 CA 

Keywords: Privacy. Injunctions. Articles 8 and 10 Convention. Anonymity of parties. Non-disclosure 

of fact of injunction. Whether (1) the superinjunction should be discharged in its entirety; 

(2) the additional orders to protect privacy should be made; (3) orders for anonymity of 

the parties and non-disclosure of the application and injunction were necessary. Boyband 

in the 1980s. Relationship. Ex-parte on notice interim injunction. Superinjunction 

anonymising the parties and restraining the defendant and third parties from referring to 

the fact of the injunction was sought and obtained. Defendant appealed seeking the 

discharge of the injunction and, in the alternative complaining that the orders for 

anonymity and non-disclosure of the fact the application had been obtained were 

unnecessary. Reference to the fact of the relationship was permitted. Cross-appealed. 

Injunction did not go far enough. 

Details: Held: Dismissing the cross-appeal and the appeal in part. The substantive injunction 

remained in force. The argument that the publication of non-core information ought not to 

be restricted was rejected. The judge had rightly considered within the intense focus on 

competing rights the claimant’s past admissions and the defendant’s interest in telling her 

story but placed a relatively low value on it. The injunction did not lack clarity. The word 

“intimate” from the prohibition on disclosure did not have merely sexual connotation but 

referred to non-sexual but personal information about the relationship that the claimant 

was likely to establish was covered by a reasonable expectation of privacy at trial. No 

grounds for extending the prohibition on disclosure and communication to the fact that a 

relationship took place. No evidence that relationship was entirely secret. Disclosure had 

no particularly grave adverse consequence. The orders for non-disclosure of the fact that 

an injunction had been obtained was unnecessary in view of the terms of the substantive 

injunction and circumstances of the case. Orders for non-disclosure of the proceedings are 

essentially case-sensitive. The test is one of necessity. Anonymity was unnecessary. It 

would have been possible and appropriate for the judge to have written a judgment in 

publishable form. The benefit of not anonymising was removing the risk of 

misidentification of the parties, although continued anonymity may be justified where 

identification risked serious consequences for a person’s private life. 

O’Flynn v Airlinks (2002) EAT 10269/01 

Keywords: Unfair dismissal. Reasons justifying dismissal. Determination of whether or not employer 

acted reasonably. Gross misconduct. Employment tribunal finding decision to dismiss 

within band of reasonable responses. Whether tribunal erring. 

Details: On the facts the decision to dismiss the appellant employee for gross misconduct fell within 

the band of reasonable responses that a reasonable employer might apply. 

P v Wozencroft [2002] EWHC 1724 

Keywords: Data controllers. Data protection. Disclosure and inspection. Expert witnesses. Family 

proceedings. Data protection. Disclosure and accuracy of expert evidence. Claimant sought 

disclosure and rectification under the DPA 1998 ss 7 and 14 of documents created by a 

psychiatrist, instructed to prepare reports on claimant and his wife and child. Claimant 

requesting disclosure of all relevant documents and the opportunity to show that the report 

filed was inaccurate.  

Details: Held: application dismissed., P’s application was an abuse of process. The time for 

questioning the accuracy of W’s report was at the family proceedings hearing. 

Pal v General Medical Council and others [2004] EWHC 1485 (QB) 

Keywords: Defamation. Libel. DPA. Human Rights Act 1998. Article 8. General Medical Council. 

Summary Judgment. CPR Part 24. Costs. 

Details:  Held: Application dismissed. In respect of all the causes of action it could not be said that 

there were no reasonable prospects of the claimant succeeding.  Data protection was an 

important and developing area of law. In respect of the defamation claim the test for 

summary judgment was higher and it would not be perverse for the jury to find that the 

words complained of bore the defamatory meaning alleged by the claimant. Alexander v 

The Arts Council of Wales [2001] 1 WLR 1840 and Jameel v The Wall Street Journal 

[2003] EWCA Civ 1694 applied. 
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Pennwell v Isles (2007) IRLR 700 

Keywords: Contract of employment. Confidential information. Ownership of contacts. 

Commencement of employment. Brought a list of contacts. Uploaded onto new employer’s 

email system. During the course of employment he added details to this list – employment 

ended. He downloaded the list. Set up a new business in competition. Whether breached the 

express terms of his contract with his employer. Whether entitled to retain the contacts he 

had created. Contract. In breach of his contract, removed substantial quantities of 

confidential information detailing lists of customers, suppliers and advertisers. Interim 

injunction to return property. Computer examination. Created a list of contacts through the 

outlook system. Proceedings were compromised – issues as to whether entitled to retain the 

list or not. He argued the list contained his personal contacts as well as contacts which pre-

dated his employment and only 20% of the contacts were added whilst he was an employee 

and therefore contact list was his personal information to deprive him of it would be in 

breach of Article 10.  

Details: Held: Breach of the term of contract. In respect of the issue of the address list, it was 

contained on the employer’s email and backed up the employer. The list on the database 

belongs to the employer. Consequently, they could not be copied or removed in their 

entirety by employees for use after employment. Employer was entitled to retain the 

database and to a permanent injunction preventing the use of it. 

The Queen on the Application of Brian Reid Beetson Robertson v City of Wakefield Metropolitan Council and 

Secretary of State of the Home Department  

Keywords: Sale of electoral register to companies. Without affording individual right of objection. 

Interfered with rights under Article 8 and Protocol 1 Article 3. Refusal by Electoral 

Registration Officer of defendant council to block name. Claimed unlawful under  Article 

14 DPD95 (in particular Article 14(b)); the right to respect for privacy under Article 8 of 

Convention; Protocol 1 Article 3 of Convention made it an unlawful interference with the 

right to vote to make eligibility to vote conditional upon consent to, or acquiescence in, the 

sale of personal particulars to commercial organisations. 

Details: Held: Article 14(b) of the Directive was clearly capable of having direct effect, although 

the court concluded that domestic law (s 11 DPA) complied with the first limb of Article 

14(b) of the Directive and in principle an elector had a remedy by notice in writing and, if 

necessary by application to the court, pursuant to s 11(2). However, Electoral Registration 

Officers were wrong to disregard DP Directive 95 and s 11 of the DPA. It was incumbent 

on the courts to construe the 1986 and 2001 Regulations in a manner that was Directive 

compliant and constructive with the DPA. The claimant had had a remedy since March 

2000, the commencement date of the DPA, albeit not by way of an application for judicial 

review. Selling the register to companies without affording individual electors a right of 

objection was a disproportionate way in which to give effect to the legitimate objective in 

question, particularly in view of the implications of technological advance. There had been 

an unjustifiable interference with the claimant’s rights under Article 8. The right to vote 

conditional upon acquiescence in the sale of the Register to commercial concerns for 

marketing purposes with no individual right of objection. Thus they operated in a manner 

that contravened Protocol 1 Article 3 of the Convention. Since there was no individual right 

of objection it could not be said that these procedures were justifiable. 

 

Quinton v Peirce & Cooper [2009] EWHC 912 (QB); [2009] FSR 17 

Keywords: Malicious falsehood. DPA. Election leaflet. Meaning. Malice. Falsity. Section 3 

Defamation Act 1952. Remedies. Rectification. Accuracy. Causation. Publication. Sued 

for malicious falsehood and breach of DPA in regard to three allegations made in the 

leaflet. 

Details:  Held: The words did not bear the meanings contended for by the C. No false meanings 

found. Did not acted maliciously. The words were actionable per se as they were likely 

to have caused the C to lose income linked to the office of councillor. It was neither 

necessary nor proportionate to interpret the scope of the DPA so as to provide a parallel 

set of remedies for the publication of information that was neither defamatory nor 

malicious. The judge was particularly perturbed by the remedy of rectification sought 

under the Act that, if awarded, would have meant that the defendants would have had to 
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have published a retraction to the original publishees. The judge held that, in any event, 

this remedy could only be granted where the facts said to be inaccurate only had one 

possible interpretation. The publication complained of did not cause the C to lose the 

election. 

 

R (on the Application of Addinell) v Sheffield City Council [2001] ACD 61, QBD (Admin Ct) 

Keywords:  Confidential information. Disclosure. Public interest. Adult in local authority’s 

guardianship. Adult’s mother seeking disclosure of confidential information before 

deciding whether or not to discharge guardianship. Risk of local authority applying to 

displace claimant as nearest relative. Whether or not refusal to disclose information 

infringed Convention rights. Whether or not right of access to information outweighed 

interest in confidentiality. Whether or not disclosure to be ordered – Mental Health Act 

1983 (c 0), s 29(3). Human Rights Act 1998 (c 42), Sch I, Pt I, arts 6, 8. 

Roberts v Nottinghamshire Healthcare, NHS Trust  

Keywords: A psychiatric patient not entitled under DPA to full disclosure by an NHS trust of a 

psychology report or disclosure only to his legal representatives. Claimant applied for 

disclosure on the grounds that (1) he was entitled to disclosure of the report under the DPA 

and the Convention; and (2) even if the report could not be disclosed to claimant, it should 

be disclosed to his legal representatives. 

Details: Application rejected.  

 

Smith v Lloyd TSB Bank [2005] EWHC 246 

Keywords: Data protection. Data. Section 1(1) DPA. Information previously processed. Information 

capable of conversion to digital format. Personal data. Information about company. s 7(9) 

DPA. Whether data in s 1(1) of the DPA ought to be construed to include information once 

but no longer held on computer. Whether data in s 1(1) of the DPA ought to be construed to 

include information in documents. Documents could rapidly be turned into a digital format. 

Whether personal data. 

Details: Held: Issue of whether information was personal data had to be answered at the time of the 

request. At that time Lloyds did not hold any information about Smith wholly or partly on 

automatic equipment. The reference to and definition of a relevant filing system in s 1(1) 

would be meaningless if any documents capable of being converted into a digital format 

were to be treated as if they were in a computer database. Smith was not entitled to 

disclosure of such material under the Act. The documents related to the company rather 

than Smith. As such they did not contain personal data. 

Sofola v Lloyds TSB Bank 

Keywords:  DPA. Sections 13 and 14. Leave to appeal. New information.  

Details:  Right to appeal allowed on basis of new information, but exceptional circumstances. 

 

Spring v Guardian Assurance [1995] AC 96 

Keywords: Dismissal. Reference for ex-employee. Negative references. Adversely affected 

employment applications. Claim for damages and economic loss. 

Details: Previous employer liable to damages, as duty of care if it agrees to provide a reference. 

Sunderland Housing Company & another v Baines & others [2006] EWHC 2359 (QB) 

Keywords: Defamation. Harassment. Data protection. Injunctive relief. Responsibility for website. 

Whether or not injunctive relief should be granted. John Doe order. C1, a company 

responsible for public housing in Sunderland and C2, its chief executive (together with 

representative parties), sought interim injunctive relief in respect of allegations published 

on an anonymous website called Dad’s Place. C1 and C2 relied upon defamation, 

harassment and data protection. D1 admitted responsibility for the website but stated an 

intention to justify. D2 and D4 denied in witness statements any responsibility for the 

website. D3 did not attend. D5 was a John Doe Defendant. 

Details:  Held: C1 was not entitled to injunctive relief because it was a corporate entity and arguably 

a public body: Derbyshire County Council v Times Newspapers considered. C2 was 

entitled to injunctive relief in defamation, harassment and data protection against D1, D3 
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and D5. C2 had produced a witness statement stating that the allegations were untrue and it 

was not sufficient for D1 to merely assert an intention to justify without identifying the 

extent to which he proposes and intends to do so and supports it with a statement of truth: 

Bonnard v Perryman distinguished. Anonymous postings were particularly distressing 

form of harassment and D1 was not a registered data processor and was hence processing 

data improperly. No injunctive relief was granted against D2 and D4 because whilst there 

were suspicions there was a clear conflict on the evidence that could not be determined on 

paper nor was there was evidence of further publication. 

 

Theakston v MGN Limited [2002] EWHC 137 (QB); [2002] EMLR 398 

Keywords: Breach of confidence. Privacy . DPA. Interim injunction. Photographs. Section 12 Human 

Rights Act 1998. Theakston was photographed without his consent whilst in a brothel in 

Mayfair. He had been drinking with friends that night, and could not remember much of 

what happened whilst at the brothel. Text messages. Threats to sell pictures to press unless 

he paid money. The prostitutes took their story to the Sunday People. Injunction to prevent 

publication both of details of the claimant’s activities and the photographs, taken without 

consent. 

Details:  Held: Claimant had previously placed certain aspects of his love and sexual life in the 

press. Not all relationships of a sexual nature should be afforded the same quality of 

confidence. Even more so where, as here, the claimant did not at the time he entered the 

brothel stipulate that his activities in the brothel should be kept confidential. Further, there 

was a public interest in publishing the fact that he had behaved in the manner he had, given 

his public role as a television presenter who was perceived as a respectable figure to 

present programmes aimed at young people. The photographs, however, merited special 

consideration as the details contained in them were likely to be of an especially intimate, 

personal and intrusive nature. Claimant right to keep the details private outweighed the 

papers’ and the prostitutes’ rights of freedom of expression. 

Tournier v National Provincial and Union Bank of England [1924] 1 KB 461 

Keywords:  Bank. Disclosure of customer data. 

Details:  Four areas or situations where a bank can disclose customer data. If (1) bank is compelled 

by law, (2) there is a public duty to disclose, (3) the bank’s interest requires disclosure, and 

(4) the customer agrees to the disclosure. 

Volker und Markus Schecke GbR v Land Hessen (Case C–92/09) Joined Cases C–92/09 and C–93/09 

Keywords:  Protection of individuals regarding the treatment of personal data. Publication of 

information on beneficiaries of funds deriving from the European Agricultural Guarantee 

Fund and the European Agricultural Fund for rural development. Validity of the legal 

provisions that provide for such publication and the manner in which it is to be made. 

Details:  Reference for a preliminary ruling from the Verwaltungsgericht Wiesbaden (Germany). 

Von Hannover v Germany (No 1) ECHR, (2004), (application no. 59320/00), [2005] 40 EHRR 1 

Keywords: Princess Caroline. Privacy. Related rights. Tabloid press photos (including of her children). 

Media and privacy arguments. Convention. 

Details: ECHR held breach of Article 8 of Convention. 

 

Springer and Von Hannover v Germany (Von Hannover No. 2), 07.02.12 [2012] EMLR 16. Also note Axel 

Springer AG v Germany (application no. 39954/08) 

Keywords: Princess Caroline. Privacy. Related rights. Tabloid press photos. Media and privacy 

arguments. Convention. Argument that national lay not sufficiently protective. 

Details:  Held: national law sufficient.  

 

Smith v Lloyds TSB Bank Plc [2005] EWHC 246 (Ch)  

Keywords: Data protection. Data. Section 1(1) DPA. Information previously processed. Information 

capable of conversion to digital format. Personal data. Information about company. Section 

7(9) DPA. Claimant controlling shareholder of a company involved in a development 

project funded by loans from the defendant (Lloyds). Both the company’s borrowings and 

claimant’s personal borrowings were secured on the development and by a mortgage on 
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home. The company became unable to repay the loan and went into liquidation. Lloyds 

petitioned to have Smith made bankrupt. Claimant asserted that Lloyds had entered into an 

oral agreement with him to the effect that Lloyds would make available to the company 

long-term finance in a substantial amount. He claimed that documentation held by Lloyds 

would prove that contention and sought an order for its disclosure under s 7(9) of the DPA. 

It was not in dispute that Lloyds did not hold any information about Smith on computer at 

the time of his request. 

Details:  Held: The question of whether or not information was data had to be answered at the time 

of the request, Johnson v Medical Defence Union [2004] EWHC 347 applied. At that time 

Lloyds did not hold any information about Smith wholly or partly on automatic equipment. 

The reference to and definition of a “relevant filing system” in s 1(1) would be meaningless 

if any documents capable of being converted into a digital format were to be treated as if 

they were in a computer database. Smith was not entitled to disclosure of such material 

under the Act. The documents related to the company rather than Smith. As such they did 

not contain personal data, Durant v Financial Services Authority [2003] EWCA Civ 

1746 applied. 

 

Sofola v Lloyds TSB Bank plc [2005] EWHC 1335 (QB) 

Keywords: Defamation qualified privilege. Sections 13 and 14 DPA. Civil Procedure. CPR Part 3.4. 

CPR Part 24. CPR Part 52(3)(6). 

Details: This was an appeal against a decision of Master Tennant, of whose reasons there was no 

record, to strike out claims for slander and under ss 13 and 14 of the DPA (claims for 

compensation and an order for relief respectively). Claims in relation to a visit to a bank 

where a photocopied driving license was suspected to be a forgery when an erroneous note 

on account warned staff of previous fraud. The police were called but no action was taken. 

S requested the bank remove the erroneous note and a later note suggesting he withdraw 

money using the driving license, which it failed to do. Mitting J gave permission to appeal 

only on the slander point. Held: allowing the appeal in part. The slander claim should be 

allowed to proceed, certainly as far as disclosure and exchange of witness statements. 

There was nothing to contradict S’s account of the facts and nothing that indicated why the 

bank had called the police. This case was exceptional and S’s application for permission to 

appeal the DPA points should be reopened. There was no record of the Master’s reasons 

why the DPA claims should be struck out and Mitting J had not given reasons why they 

were bound to fail. Tugendhat J accepted that the bank’s non-compliance with the deletion 

request gave rise to an arguable claim under s 13. This matter had not been addressed 

properly by Mitting J, which was a compelling reason to allow the appeal within CPR Part 

52(3)(6). 

Webster & Ors v the Governors of the Ridgway Foundation School [2009] EWHC 1140 (QB) 

Keywords: Privacy. Proportionality. Specific disclosure. Redaction. Witness statements. CPR rr 31.3, 

31.12, 31.14. Article 8, ECHR. Data protection. Pupil assaulted at school. He was white. 

Assailants non-white. Whether the family were entitled to specific disclosure of (1) the 

unredacted versions of the documents already disclosed; and (2) the computer database of 

pupil misbehaviour. 

Details:  Held: The request for disclosure of names of pupils in memos relating to the “climate of 

racial tension” could not be objected to on the grounds of proportionality as the 

application was focussed and the numbers of pupils involved was small. However, 

disclosure of their identities would be an interference with their private lives, especially 

as the matters discussed had caused many of them upset. In any event, it was not 

necessary for the applicants to know their identities to have a fair trial. Identifiers were 

sufficient. Under CPR r 31.14, mention of a document in a witness statement would 

usually trigger a right to inspection. However, this position was subject to qualifications 

in CPR r 31.3. Allowing inspection of the whole database would be disproportionate in 

this case. Furthermore, requiring the governors to provide a redacted version of the 

database would be a very substantial task, which was disproportionate to the issues in the 

case. 

 

W v JH & A County Council Limited [2008] EWHC 399 (QB); [2009] EMLR11 

http://www.5rb.com/casereports/detail.asp?case=303
http://www.5rb.com/casereports/detail.asp?case=126
http://www.5rb.com/casereports/detail.asp?case=126
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Keywords:  Libel. Summary judgment. Qualified privilege. “Off the peg” privilege. Lapse of time. 

DPA. Claimant worked as a social worker for the Second Defendant. In 1994 a disciplinary 

panel found him guilty of sexual harassment, and gave him a final written warning.  Second 

Defendant assured the claimant that after 18 months the written warning would be 

reviewed. In 1996 the Claimant was made redundant. In July 2005 the claimant agreed to 

act as an assessor for a University. In September 2005 the First Defendant informed the 

University that the claimant had “left in a hurry” before a hearing into allegations of sexual 

harassment. Claimant sued the Defendants for slander. Defendants applied for summary 

judgment. Criminal Justice Act 2003. 

Details: Held: The relationship between the parties was not such that it was clear that this was an 

“off the peg” case where no investigation of the circumstances was required in order to 

determine whether publication was privileged; Kearns v General Council of the 

Bar applied. The historic nature of the information was a relevant factor in considering 

whether or not a duty to publish arose; Ley v Hamilton [1935] 153 LTR 384 considered. 

There may be no duty where an ex-employer had given the employee an assurance of the 

sort given in this case, or where it had held the information on file for an unreasonably long 

period of time. The provisions of Data Protection Act 1998, Criminal Justice Act 2003 and 

Article 8 ECHR may be relevant in this context. Given the pleaded context of publication, 

the words were capable of bearing the meanings pleaded by the claimant. 

 

WP29 and Data Protection Authorities v Google (re Google policy change and breaches) 

Keywords: Google. Data protection. Policy change. Data protection authority request to delay. 

Refused. Go live. Investigation. Breaches of data protection regime. Official questions to 

Google. Not happy with replies. [Note: ongoing]. 

Details: Breaches. Changes required. Compliance required. New privacy tools required. Privacy by 

design (PbD). Data Protection Privacy by Design (DPbD). 

 

 

http://www.5rb.com/casereports/detail.asp?case=119
http://www.5rb.com/casereports/detail.asp?case=119

